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A bill has been introduced in congress 
which is doubtless prompted by the decision 
of the United States courts in the ‘‘Debs’’ 
case and is arrived at what is popularly 
styled as ‘‘government by injunction.’’ It 
will be recalled that, in 1896, some of the 
federal courts issued extremely sweeping in- 
junctions against all persons hindering the 
movements of railroad trains, and punished 
summarily several agitators who were charged 
with disobedience of these injunctions. The 
present bill purports only to regulate the 
trial and punishment of contempt of the 
courts of the United States, and provides that 
in all cases of contempt, except those com- 
milted in the presence ofthe court or so 
near it as to obstruct its proceedings, the ac- 
cused shall have a right to a trial by jury. 
Whether the motive of the act is legal or 
purely political we do not undertake to say, 
but it undoubtedly has merits from a strictly 
legal point of view. It tends to avoid con- 
fusion of remedies and clashing of authori- 
ties. It gives the courts power to preserve 
order in their precincts and to maintain the 
dignity of their proceedings. The remedy of 
injunction was denied because the common 
law penalties were found in certain cases in- 
sufficient, Irreparable injury may often be 
done unless the power of the court is exerted 
as soon as it is invoked. This power must 
be preserved, but it should not be extended 
to apply to cases where the common law and 
the criminal statutes provide an adequate 
remedy. When aman commits a breach of 
the peace he should be dealt with by the 
sheriff, or the policeman, not by a court of 
equity. . 





Two principles of law, involving the power 
of a State court to take cognizance of a crime 
committed by a soldier of the United States, 
were laid down by the United States Circuit 
Court, District of Nebraska, in the case of In 
re Fair, 100 Fed. Rep. 149. First, that the 
trial and acquittal of one by the court mar- 
tial is not a bar to an inquiry and prosecution 
by the proper civil authorities, See Coleman 





v. Tennessee, 97 U. S. 506; U.S. v. Clark, 
31 Fed. Rep. 710; second, that an act done 
by an officer or agent of the United States in 
and about a matter solely within federal con- 
trol, and in pursuance of an authority given 
by the laws of the United States, is not an 
offense against the laws of the State. See 
Tennessee v. Davis, 100 U. S. 257; In re 
Neagle, 135 U.S. 1, 10 Sup. Ct. Rep. 658. 
Neither can it be denied that, when an officer 
or agent of the United States is held in cus- 
tody by the process of a State court for an 
act done within the authority conferred upon 
him by the laws of the United States, the 
United States government may protect itself 
by procuring the release of such officer 
through its judicial department. It was 
also incidentally held in the Fair case 
that an order given by a military officer 
to his private should be obeyed by the 
private, and will be his full protection 
in a criminal prosecution, unless the illegality 
of such order is so clearly shown on its face 
that a man of ordinary sense and understand- 
ing would know when he heard it read or 
given ‘that the order was illegal; that the 
care, judgment, and discretion which should 
be exercised by an officer of the United States 
in the performance of his duty as such officer 
are not to be measured by the criminal laws 
of a State; and that when an officer, in the 
performance of his duty under the laws of the 
United States, exceeds his authority, he may 
be sued in the State courts by any person in- 
jured by reason thereof, but when the act was 
done in good faith, and without malice, he is 
not liable to a criminal prosecution in such 
courts. 





The Supreme Court of the United States 
has, in the recent case of Petit v. The State 
of Minnesota, upheld the ‘‘Sunday Barber- 
ing’’ law of that State. The act prohibited 
all labor on Sunday, excepting works of 
necessity or charity, and expressly provided 
that the keeping open of barber shops on 
Sunday for the purpose of cutting hair and 
shaving beards shall not be deemed a work of 
necessity or charity. The court held that it 
was not in conflict with the federal constitu- 
tion. The court called attention to the fact 
that it had uniformly recognized State laws 
relating to the observance of Sunday as en- 
acted in the legitimate exercise of the police 
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power of the State. The subject was fully 
considered in Hennington v. Georgia, 163 U. 
S.299. Itwastheresaid: ‘‘The legislature 
having, as will not be disputed, power to en- 
act laws to promote the order and to secure 
the comfort, happiness and health of the peo- 
ple, it was within its discretion to fix the day 
when all labor, within the limits of the State, 
works of nevessity and charity excepted, 
should cease.’’ Innumerable decisions of the 
State courts have sustained the validity of 
such laws. 

It was contended in the Minnesota case 
that by reason of the proviso this act must 
be held unconstitutional, because thereby re- 
stricted in its operation on the particular 
class of craftsmen to which Petit belonged as 
contradistinguished from other classes of 
labor. By the original statute all labor was 
prohibited, excepting the works of necessity 
or charity, which included whatever was need- 
ful during the day for the good order, health 
or comfort of the community. As the su- 
preme court said, if keeping a barber shop 
open on Sunday for the purposes of shaving 
and hair cutting was not a work of necessity 
or charity, within the meaning of the statute 
as it originally read, the amendment did not 
change the law. And it would be going very 
far to hold that because out of abundant cau- 
tion the legislature may have sought to ob- 
viate any misconstruction as to what should 
be considered needful, during that day, for 
the comfort of the community, as respected 
work generally so desirable as tonsorial labor, 
by declaring the meaning of the statute as it 
stood, therefore the law was transferred to 
the category of class legislation. The legis- 
lature had the right to define its own lan- 
guage, and the statute thus interpreted could 
not reasonably be held to have made any dis- 
crimination. The question is not whether thg 
bare fact of shaving some particular individ- 
ual under exceptional circumstances might 
not be upheld, but whether the public exer- 
cise of the occupation of shaving and hair 
cutting could be justified as a work of neces- 
sity or charity. 

In Phillips v. Innes, 4 Clark & Finnelly, 
234, the House of Lords held that shaving on 
Sunday was not a work of necessity or mercy 
or charity. Lords Wynford and Brougham 
concurred in this opinion. The Supreme 
Courts of Pennsylvania and Arkansas so held 





in Commonwealth v. Waldman, 140 Pa. St. 
149, and in State v. Frederick, 45 Ark. 347. 
On the other hand, the Supreme Judicial 
Court of Massachusetts held in Stone v. 
Graves, 145 Mass. 353, that it could not be 
ruled, as matter of law, that the work of 
shaving an aged and infirm person in his own 
house on the Lord’s day was not a work of 
necessity. And in Ungericht v. State, 119 
Ind. 379, it was held by the Supreme Court 
of Indiana that it must be left to the jury, as 
a question of fact, to determine, under proper 
instructions from the court, what particular 
labor, under the circumstances, would consti- 
tute a work of necessity. 








NOTES OF IMPORTANT DECISIONS. 


NEGLIGENCE—DAMAGES—INJURIES RECEIVED 
BY FRIGHT.—The United States Circuit Court of 
Appeals, Ninth Circuit, decide in Denver, ete. 
R. R. v. Roller, that in an action by a passenger 
against a railroad company to recover damages 
for injuries received in a collision, where there 
was evidence that plaintiff sustained serious bod- 
ily injuries, an instruction was proper that, if 
great fright was a reasonable and natural conse- 
quence of the circumstances in which the col- 
lision, with the ensuing wreckage, explosion and 
conflagration, placed the plaintiff, and she was 
actually putin fright by those circumstances, and 
injury to her health was a reasonable and natural 
consequence of such fright, and was actually and 
proximately occasioned thereby, such injury was 
one for which damages were recoverable. The 
court said: 

‘The injuries which she testified to were re- 
ceived from the effect of the collision while in her 
berth. Her testimony in this respect is uncon- 
tradicted. The character of the injuries she re- 
ceived was such as might not fully disclose tbe 
extent of them atonce. She testified, however, 
she felt the pain in her head and neck. The next 
day she realized she had a pain in her right side. 
The truth is, as shown by the record, that she 
thereafter gradually declined in health, became 
nervous and subject to spells of exhaustion, and 
suffered great pain. In fact, it was admitted 
upon the oral argument that she had become a 
physical wreck, as compared,with her general 


state of health previous to theinjury. The sole . 


contention of the plaintiff in error is that the in- 
structions were erroneous, because the case was 
tried upon the theory that the injuries were the 
result of fright alone, and that there was no actual 
bodily injury, and that upon this point there was 
at least a conflict in the evidence. The record 
furnishes no facts to support this contention. It 
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would bave been error for the court. under the 
facts of this case, to have instructed the jury as 
requested by the plaintiffin error. The charge 
of the court, as given of its own motion, may be 
subject to criticism, but itis not erroneous. It 
will be noticed that the court, in its charge, said 
to the jury, ‘if the evidence fails to satisfy you 
that said plaintiff, Katherine A. Roller, was in- 
jured by said collision, your verdict will be for 
the defendant.’ Was not this explicit and clear? 
If there was no injury, that was the end of the 
case. In the briefs of counsel there is a lengthy 
discussion of the question whether fright or men- 
tal distress alone constitutes such an injury that 
the law will allow a recovery for it. This ques- 
tion is not involved in this case, and, for the pur- 
pose of this opinion, it may be conceded that any 
effect of a wrongful or negligent act which af- 
fects the mind alone without injury to the body 
will not furnish a ground of action. Whatever 
the rule in such cases may be, en passant, we ap- 
prehend tbat it will depend upon the particular 
facts in each case. There is no conflict in the au- 
thorities upon the question that when, by the 
negligence of the defendant’s acts, the plaintiff 
receives a bodily injury, he is entitled to recover 
damages, not only for such injury, but for all the 
injurious results which are a reasonable and nat- 
ural consequence thereof, and were actually and 
proximately occasioned thereby. We all know, by 
common knowledge, that serious results may 
naturally follow from bodily injuries. without 
breaking an arm, or leg, or bones of the body. 
The body and mind are so intimately connected 
that the mind is very often directly and necessa- 
rily affected by physical injuries. A nervous shock, 
without a blow to the person, might, under some 
circumstances, be so great as to cause bodily in- 
jury. In estimating the amount of damages 
which the defendants in error were entitled to re- 
cover, the jury had the right to take into con- 
sideration all the testimony as to the surrounding 
facts and circumstances at the time of, and inci- 
dent to, the collision, including the position and 
situation in which Mrs. Roller was placed thereby, 
in order to arrive at the truth asto the extent of 
the bodily injuries she received, and the charac- 
ter and extent of the fright or shock, if any, to 
her system, resulting from and directly attribu- 
table to the collision and injury. In a case like 
the present, the proximate damages which the 
person injured is entitled to recover are the ordi- 
nary and natural results of the collision and in- 
jury, and are such as might reasonably be ex- 
pected would follow therefrom. ‘This general 
principle, wherever discussed, is expressly rec- 
ognized by all the authorities, which hold that 
damages cannot be recovered for mere fright 
alone, without any bodily injury. If there was 
any fright or shock which resulted from her bod- 
ily injury in connection with the collision, the ac- 
companying explosion, fire, and wreckage of the 
cars, and the surrounding circumstances directly 
connected therewith and solely attributable 





thereto, there is no substantial reason why she 
should not be allowed to recover all damages 
naturally and reasonably and approximately aris- 
ing therefrom. The instruction under considera- 
tion was substantially taken from the opinion in 
Bell v. Railroad Co., 26 Ir. Law R. 428, cited, 
reviewed and held correct in Sedg. Meas. Dam., 
640. In Traction Co. v. Lambertson, 59 N. J. Law, 
297, 36 Atl. Rep. 100, it was expressly held that, 
where there is actual physical injury, damages 
resulting from the incidental fright may be re- 
covered. In Warren v. Railroad Co., 63 Mass. 
484, 487.40 N. E. Rep. 895, the plaintiff, while 
attempting to drive a buggy over the track at a 
railroad crossing, was, by the carelessness and 
negligence of the gatekeeper, shut in between the 
gates, and a passing train hit the buggy and he 
was thrown out upon the ground. ‘The trial 
court instructed the jury: 

‘¢*Tf you should find that there was a tortious 
act on the part of the defendant then you may 
take it into account, as part of the damage that 
the plaintiff is entitled to recover, if at all, for 
fright and mental suffering which he underwent, 
if he underwent at all. It may be used to enhance 
damages—fright caused by nervous shock.’ 

‘Replying to the criticism of the term ‘tortious 
act,’ the court said: 

‘¢ ‘We think that the meaning of this phrase, in 
the connection in which it is used, is that if the 
defendant’s train struck the carriage of the plaint- 
iff, and he was thereby thrown out upon the 
ground, this would be a tortious act, if occasioned 
by the defendant’s negligence, and that, if this 
act resulted in injury to the plaintiff, the defend- 
ant would be liable, if the plaintiff was in the 
exercise of due care, and that in estimating the 
damages the jury might take into account, not 
only the physical injury, but also-the fright and 
nervous shock. This ruling, we think, was either 
correct, or sufficiently favorable to the defendant. 
It is a physical injury to the person to be thrown 
out of a wagon, or to be compelled to jump out, 
even although the harm done consists mainly of 
nervous shock.’ ”’ 








ILLEGAL CONSIDERATIONS—KNOWL- 
EDGE OF ILLEGAL INTENT. 


General Propositions.—The courts, being 
established to conserve the law, good morals, 
and the due order of society, cannot lend 
their aid to parties conspiring to impede 
these objects. Therefore, a consideration, 
immoral, illegal or contrary to public policy, 
will not support a contract.!. The contract 


1 Tucker v. West, 29 Ark. 386; Bailey v. Bussing, 28 
Conn. 455; Hennessey v. Hill, 52 Ill. 281; Ives v. Bos- 
ley, 85 Md. 262; Harwood v. Knapper, 50 Mo. 456; 
Porter v. Jones, 52 Mo. 399; Sternburg v. Bowman, 
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of sale, like all other contracts, is void when 
entered into for an illegal consideration, or 
for purposes violative of good morals or pro- 
hibited by law. The thing sold may be such 
as in its nature cannot form the subject of a 
valid contract of sale, as an obscene book or 
indecent picture, which are deemed by the 
law to be evil and noxious things. The arti- 
cle sold may be in its nature an innocent and 
proper subject of commercial dealings, as a 
drug, but may be knowingly sold for the pur- 
pose, prohibited by law, of adulterating food 
or drink. Or the sale may be prohibited by 
statute for revenue purposes, or other motives 
of public policy. Ln all these cases the law 
permits neither party to maintain an action 
on such sale. It is important, however, to 
observe that although the courts will not en- 
tertain an action, either to enforce an unlaw- 
ful agreement, or to have an unlawful agree- 
ment set asice after it has been executed, yet 
if money has been paid, or goods bave been 
delivered under an unlawful contract, which 
remains in other respects executory, the party 
paying the money or delivering the goods 
may repudiate the transaction, and recover 
back his money or goods. - The action is then 
founded, as has been held by the Supreme 
Court of the United States, not upon the un- 
lawful agreement, but upon its disaffirmance.? 

Effect of Sale when the Vendor has Knowl- 
edge of the Illegal Intent of the Vendee.—The 
sale of a thing in itself an innocent and 
proper article of commerce is void when the 
vendor sells it, knowing that it is intended to 
be used for an immoral or illegal purpose. 
In many of the earlier cases, something more 
than this mere knowledge was held necessary, 
and evidence was required of an intention on 
the part of the vendor to aid in the illegal 
purpose, or profit by the immoral act. But 
this doctrine has been overruled by the later 
decisions. It has been held by the Supreme 
Court of Maine, that a sale of intoxicating 
liquors in that State by a Massachusetts 
dealer, who knows that they are intended by 
the purchaser to be sold in violation of the 
laws of Maine, is illegal and void. So, where 
the Massachusetts dealer, well knowing the 
law and policy of the State of Maine, pro- 
hibiting the indiscriminate sale of intoxicat- 


108 Mass. 325; Stoutenburg v. Lybrand, 13 Ohio St. . 
228; Widoe v. Webb, 20 Ohio St. 4381. 
2 See Spring Co. v. Knowlton, 18 Otto, 49. 








ing liquors, sends his agent to solicit oiders 
for liquors to be sold in Maine, in violation 
of law, even if the sale is completed in Mas- 
sachusetts, is in fraud of the laws of Maine, 
and cannot be upheld on any sound principle 
of comity.* It has been held by the Supreme 
Court of the United States, that a purchaser 
of cotton from the government of the Con- 
federate States, who knew that the purchase 
money went to sustain the rebellion, was not 
entitled to the proceeds of the cotton, which 
had been captured and sold by the govern- 
ment of the United States, under the capt- 
ured and abandoned property Act of 1863.4 

In a Vermont case, the plaintiff, residing 
in New York, and being authorized to sell 
spirituous liquors there, sold some to the de- 
fendant, who resided in Vermont, where the 
sale of such liquors was unlawful, the plaint- 
iff, at the time of sale, knowing that the de- 
fendant intended to sell them in Vermont, 
contrary to law. The liquors were delivered 
in New York, toa carrier designated by the 
defendant, to be transported to Vermont at 
the 1isk of the defendant. But at the de- 
fendant’s request, and to prevent the seizure 
of the liquors in Vermont, the plaintiff 
marked the casks, containing the same, ina 
peculiar way, omitting the name of the de- 
fendant. Among other things, Aldis, J., 
said: ‘‘Although a mere knowledge of the 
unlawful intent of the vendee by the vendor 
will not bar him from enforcing his contract 
to recover for the goods in our courts, yet it 
is well settled that if he in any way aided the 
vendee in his unlawful design to violate our 
laws, such participation in the illegal enter- 
prise will disqualify him from maintaining an 
action on his contract in this State. The 
participation by the vender must be active, 
to some extent ; he must do something, though 
indirectly, in furtherance of the vendee’s de- 
sign to violate our laws; mere omission to 
act is not enough ; but positive acts, in aid of 
the unlawful purpose, however slight, are 
sufficient. As the evidence tended to prove 
that the plaintiff, by his acts done in connec- 
tion with the sale and delivery of the liquors, 


8 Wilson v. Stratton, 47 Me. 120. See Banchor v. 
Mansels, 47 Me. 58; Torrey v. Corliss, 33 Me. 333; 
Mack v. Lee, 13 R. I. 298; Suit vy. Woodhall, 113 Mass. 
391. 

4 Sprott v. United States, 20 Wall. 459. See Hanauer 
v. Doane, 12 Wall. 342; Hanauer v. Woodruff, 15 Wall. 
439. 
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aided the defendant to escape the vigilance 
of the officers, and so to have and sell the 
liquors in violation of law, it should have 
been admitted.© And it has been held by 
some courts that, where the vendor of intoxi- 
cating liquors, in a sale of them to one who 
lives in a State where such sale is illegal, and 
who intends to sell such liquors in the latter 
State in violation of the law, disguises by 
packing and marking the character of the 
goods, so that the vendee might the better 
succeed in selling them without detection, 
the sale is illegal, and the vendor cannot re- 
cover the price.® So, also, some of the courts 
have held that the sale will be illegal as to the 
seller, if it is made by him ‘‘with the express 
purpose,’’ or ‘‘with the intent’’ to enable the 
purchaser to sell or use the article in viola- 
tion of the law, although the seller does not 
aid the purchaser in his violation of the law, 
except by furnishing him with the goods.’ 
The weight of authority seems to favor the 
view that the sale will be illegal as to the pur- 
chaser, but legal as to the seller, when it is 
shown that tie seller possessed only mere 
knowledge of the intention of the purchaser 
to put the goods purchased to an unlawful 
use, where the goods are likewige susceptible 
of a lawful use, and that the seller may re- 
cover the price of the goods.® If several 
articles are sold for one price, and the sale of 
some of these articles is prohibited, while the 
sale of others is legal, the whole sale is 
tainted by the illegality, and no recovery can 
be had for the purchase price of any of the 
articles. According to the weight of au- 
thority, it would be inconsistent with public 
policy for courts to undertake the apportion- 
ment of the price between the legal and the 


5 Gaylord v. Soragen, 32 Vt. 110. <A like decision 
was rendered in the case of Aiken v. Blaisdell, 41 Vt. 
656, affirming this doctriie. 

6 Shiff v. Johnson, 57 N. H. 475; Fisher v. Lord, 63 
N. H. 514; Hull v. Ruggles, 56 N. Y. 425; Feineman v. 
Sachs, 33 Kan. 621. 

7 White v. Buss, 3 Cush. 448; Webster v. Munger, 8 
Gray, 584; Davis v. Brownson, 6 Iowa, 410; Distilling 
Co. vi Nutt, 34 Kan. 724; Territt v. Bartlett, 21 Vt. 
184; MceConike v. McMann, 27-Vt. 95. 

8 Bishop v. Honey, 84 Tex. 265; McKinney v. An- 
drews, 41 Tex. 363; Smith v. Godfrey, 28 N. H. 379; 
Wallace v. Lark, 12 S. Car. 578; Tracy v. Talmage, 14 
N. Y. 162; Tuttle vy. Holland, 48 Vt. 542; Webber v. 
Donnelly, 83 Mich. 469; Michael v. Bacon, 49 Mo. 474; 
Curran v. Downs, 3 Mo. App. 468; Hedges v. Wallace, 
2 Bush, 442; Bickelly v. Sheets, 24 Ind. 1; Mahood v. 
Tealza, 26 La. Ann. 108; Feineman v. Sachs, 33 Kan. 
651; Tedder v. Odom, 2 Heisk. 68. 





illegal consideration, and the avoidance of 


the contract is regarded as but a merited 
penalty for engagement in questionable 
transactions.? The Supreme Court of the 
United States distinguish, in this connection, 
between illegal acts which are heinous in 
character, and those which constitute only 
trivial misdemeanors, holding in the former 
case that the mere knowledge of an illegal in- 
tention is sufficient to invalidate the contract, 
while in the latter a participation in the un- 
lawful act is held to be necessary.” 


9 Holt v. O’Brien, 15 Gray, 311; Craig v. Andrews, 7 
Iowa, 17; Taylor v. Pickett, 52 Iowa, 467; Quigley v. 
Duffey, 52 Iowa, 610; Hoyt v. Macon, 2 Colo. 6502; 
Carlton v. Woods, 28 N. H. 292; Coburn v. Odell, 20 
N. H. 540; Barnard v. Backhaus, 52 Wis. 593; Deering 
v. Chapman, 22 Me. 488; Averbeck v. Hall, 14 Bush, 
505; Saratoga Bank v. King, 44 N. Y. 87; Everhart v. 
Pickett, 73 Ind. 409; Snyder v. Wiley, 33 Mich. 483; 
Wisner v. Bardwell, 388 Mich. 278; Wynne v. Whise- 
naut, 37 Ala. 46; Wilkins v. Riley, 47 Miss. 306; Cotten 
v. McKenzie, 57 Miss. 418; Chandler v. Johnson, 39 
Ga. 85. ” 

10 Hanauer v. Doane, 12 Wall. 3842. Plaintiffs 
in error laid down the following propositions and 
cited the following cases in support thereof in their 
brief. Upon the proposition that, in Arkansas, the 
rule of mercantile law as to commercial paper has 
been changed by statute, so that the maker of a note 
may set up any defense against the assignee that 
would have been good against the payee. Smith v. 
Capers, 18 Ark. 9; Robinson v. Swigart, 18 Ark. 71; 
Walker v. Johuson, 18 Ark.522; Worthington v. Curd, 
22 Ark. 278. In the case of an illegal contract, how- 
ever, the rule would be the same without any statute. 
Tatum v. Kelley, 25 Ark. 210; MeMurtry v. Ramsey, 
25 Ark. 349; Portis v. Green, 25 Ark. 376; Ruddell v. 
Landers, 25 Ark. 238; Chancely v. Bailey, 37 Ga. 5382. 
The distinction between contracts illegal by common 
law and illegal by statute is a thing of the past. 1 
Pars. Cont. 381. Passing the American cases, we ob- 
serve that Chancellor Walworth, in Nellis v. Clark, 4 
Hill, 480, cited the case of McKinnell v. Robinson, 3 
Mees. & W. 485, with approval. The character of the 
contract in this case is not to be mistaken. Gray v. 
Hook, 4 N. Y. 455; Rose v. Truax, 21 Barb. 376; Per- 
kins v. Savage, 15 Wend. 418; Pratt v. Adams, 7 Paige, 
653; De Groot vy. Van Duzer, 20 Wend. 390; Belding 
v. Pitkins, 2 Cal. 147; Buckman v. Bryan, 3 Dew. 310; 
Morgan v. Groff, 5 Dew. 364; Graves v. Delaplaine, 14 
Jobns. 146; Beach v. Kezar, 1 N. H. 184; Spurgeon v. 
MclIlwain, 6 Ohio, 442; Territt v. Bartlett, 21 Vt. 184; 
Nichols v. Ruggles, 3 Day, 145; Steele v. Curle, 4 Dana, 
387; Story, Conf. L. sec. 253; 2 Kent, Com. 466n; Bank 
v. Owens, 2 Pet. 589; Marshall v. R. R. Co., 16 How. 
834. It will not be doubted, we presume, that giving 
aid and comfort to the rebellion must be held as an 
illegal act. This court held, in United States v. Padel- 
ford, 9 Wall. 5389, 76 U. S. XIX, 791,.that where one 
signed, as surety,a bond of a quartermaster of the 
Confederate States, he had given such aid and com- 
fort. The act in that case was held to be voluntary. 
The proof here of voluntary character of the acts of 
Hunter & Oakes is not questioned. The aid given 
was special and direct, not remote. Therefore, this 
case differs from Thorington v. Smith, 8 Wall. 9, 75 
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This, in all probability, is the leading 
American case upon this question, and being 
it itself a treatise upon the question now un- 
der consideration, I will fully set forth the 
opinion of the court which the reader will find 
interesting in the extreme. The opinion of 
the court was delivered by Mr. Justice Brad- 
ley in the following language: ‘‘This was 
an action commenced in the circuit court of 
Randolph county, Arkansas, by Doane, the 
defendant in error, against the plaintiffs in 
error, to recover the amount of two promis- 
sory notes, dated Feb. 1867. The notes were 
originally given by the plaintiffs in error un- 
der the firm name of L. Hanauer Company, 
to one Hunter, in settlement of an account 
between L. Hanauer Company and the firm 
of Hunter & Oakes, which had most accrued 
in the years 1860, 1861 and 1862. A portion 
of this account was for items of private and 
family use; the residue was partly for sup- 
plies and for commissary stores for the Con- 
federate army, sold by Hunter & Oakes to 
Louis Hanauer, a recognized supply con- 
tractor of the Confederate goverrment; and 
partly for due bills issued by Hanauer as 
such contractor to other persons in payment 
of army stores and supplies, and taken up by 
Hunter & Oakes at Hanauer’s request under 
a promise to redeem them. The question in 
the case is: whether the notes sued on hav- 
ing been given for the consideration men- 


U. S. XIX, 363, where the court’s decision grew from 
the conclusion that the Confederate money was ‘“‘im- 
posed on the community by irresistible force.” A 
great number of cases scattered through the circuit 
court reports support our views, such as Scudder v. 
Andrews, 2 McLean, 464; Piatt v. Oliver, 1 McLean, 
295, 2 McLean, 267; Wilson v. LeRoy, 1 Brock. 447; 
Milne v. Huber, 8 McLean, 212; Cambioso v. Maffett, 
2 Wash. C. C. 98; Walker v. Johnson, 2 Cranch C. C. 
203; Root v. Godard, 3 McLean, 102; Weed v. Snow, 3 
McLean, 265; Hayden v. Davis, 3 McLean, 276; Haw- 


kins v. Cox, 2 Cranch C. C. 173; Thompson v. Milli-. 


gan, 2 Cranch C. C. 207. The defendant in error laid 
down the following propositions and cited the follow- 
ing authorities in his brief in support theeeof: Hunter 
& Oakes being merchants, they were not prohibited 
from selling and then collecting the money for the 
sales made, unless in the transaction they shared in 
the motive or inducement of the purchaser. They 
must have been participators in the intent to aid the 
war for the South. This rule is without an excep- 
tion. Pars. Cont. 380, 382; Simpson v. Bloss, 7 Taunt. 
246; 1 Poth. Ob. 123, 126; 2 Poth. Ob. 1, 16, and notes; 
Hohman v. Johnson, 1 Cowp. 341,5 T. R. 599, 12 
Wheat. 258; Harris v. Runnels, 12 How. 79; Roby v. 
West, 4 N. H. 290; Wooten v. Miller, 7 Smedes & M. 
880; Sortwell v. Hughes, 1 Curt. 244; Territt v. Bart- 
lett, 21 Vt. 184. 





tioned are valid? We have already decided 
in the case of Texas v. White,!! that a con- 
tract made in aid of the late rebellion, or in 
furtherance and support thereof is void. ‘The 
same doctrine bas been laid down in most of 
the circuits, and in many of the State courts, 
and must be regarded as the settled law of 
the land. Any contract tinctured with the 
vice of giving aid and support to the rebellioa 
can receive no countenance or sanction from 
the courts of the country. Are the notes in 
suit of this kind? A portion of their consid- 
eration was stores and supplies furnished to 
the army contractor of the Confederate gov- 
ernment, and another portion was due bills 
issued for the same consideration, and re- 
ceived by Hunter & Oakes with full notice of 
their character. If either of these portions 
of the consideration on which the notes were 
given was illegal, the notes are void in toto. 
Such is the elementary rule for which it is 
unnecessary to cite authorities. On the trial 
of the cause below the judge in charging the 
jury instructed them that if Hunter & Oakes 
took up Hanauer’s due bills for value at his 
request and on the faith of his promise to re- 
deem them, made after he had given them 
out for supplies, these due bills would con- 
stitute a good consideration for the notes. 
We do not think that this was a correct state- 
ment of the law. If Hanauer had borrowed 
money from Hunter & Oakes to redeem the 
due bills himself, the transaction would have 
been different, and the loan of money would 
have been legal, although Hunter & Oakes 
had known for what purpose Hanauer wanted 
the money. ‘They would have been one de- 
gree further removed from the unlawful trans- 
action. But instead of this they became the 
holders of the due bills, knowing for what 
purpose and on what consideration they had 
been issued ; and hence their title was no bet- 
ter than that of the original holders. To 
vitiate this title itwas not necessary as stated 
by the judge that Hunter & Oakes should 
have been interested in furnishing the sup- 
plies for which the due bills were given; nor 
that what they did should have been done | 
with the view of aiding the rebel cause. If 
the due bills were invalid in the hands of the 
original holders, they were invalid in the 
hands of Hunter & Oakes. Whether they 
were invalid depends on the solution of the 


117 Wall. 700 (74 U.S. XIX. 227). 
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question whether the sales of supplies to 
Hanauer, for the use of the Confederate army 
was, or was not, an illegal transaction. We 
think it was. Buton this subject it is proper 
to examine the views of the judge at the trial. 
With regard to that portion of the considera- 
tion of the notes which consisted of supplies 
sold by Hunter & Oakes to Hanauer for the 
Confederate army, the judge instructed the 
jury that bare knowledge on the part of 
Hunter & Oakes that Hanauer intended or 
expected to turn the goods over to the rebel 
army, would not make the sale illegal and 
void, but that to make it so it must appear 
that Hunter & Oakes had some concern in 
furnishing the supplies to the rebel army or 
intended to aid therein. In this instruction 
we think the judge erred. With whatever 
impunity a man may lend money or sell 
goods to another who he knows intends to 
devote them to a use that is only malum pro- 
hibitum, or of inferior criminality, he cannot 
do it without turpitude, when he knows or 
has every reason to believe that such money 
or goods are to be used for the perpetration 
of a heinous crime, and that they were pro- 
cured for that purpose. In the words of 
Chief Justice Eyre, in Lightfoot v. Tenant :! 
‘The man who sells arsenic to one who he 
knows intends to poison his wife with it, will 
not be allowed to maintain an action on his 
contract. The consideration of the contract 
in itself good, is there tainted with the tur- 
pitude which destroys the whole merit of it. 
* * * No man ought to furnish another 
with the means of transgressing the law, 
knowing that he intended to make that use of 
them.’ On this declaration Judge Story re- 
marks: ‘The wholesome morality and en- 
larged policy of this passage make it almost 
irresistiple to the judgment, and, indeed, the 
reasoning seems positively unanswerable.’” 
Can a man furnish another with the means of 
committing murder or any abominable crime, 
knowing that the purchaser procures them and 
intends to use them for that purpose, and 
then pretend that he is not a participator in 
the guilt? Can he wrap himself up in his own 
selfishness and heartless indifference and say, 
‘what business is that of mine? Am I the 
keeper of another man’s conscience?’ No 
one can besitate to say that such a .man vol- 


12] Bos. & P. 551, 556. 
18 Story, Confl. L. sec. 253. 





untarily aids in the perpetration of the offense, 
and morally speaking, is almost, if not quite 
as guilty as the principal offender. No crime 
is greater thantreason. He who being bound 
by his allegiance to a government, sells goods 
to the agent of an armed combination to over- 
throw that government, knowing that the 
purchaser buys them for that treasonable 
purpose, is himself guilty of treason or a mis- 
prison thereof. He voluntarily aids the trea- 
son. He cannot be permitted tostand on the 
nice metaphysical distinction that, although 
he knows that the purchaser buys the goods 
for the purpose of aiding the rebellion, he 
does not sell them for that purpose. The 
consequence of these acts are too serious and 
enormous to admit of such a plea. He must 
be taken to intend the consequences of his own 
voluntary act. The decision of Chief Justice 
Eyre in the case above referred to has been 
followed in several other English cases. It 
was followed by Lord Ellenborough in Lang- 
ton v. Hughes,‘ where a druggist sold drugs 
of a noxious and unwholesome nature to a 
brewer, knowing that they were to be used in 
his brewery, contrary to law, and it was held 
that he could not recover the price. It was 
also followed by Chief Justice Abbott in 
Cannan v. Bryce, where it was held that 
money lent to a man to enable him to settle 
his losses on an illegal stock-jobbing transac- 
tion could not be recovered back. Said the 
chief justice: ‘Ifit be unlawful in one man 
to pay how can it be lawful for another man 
to furnish him with the means of payment? 
* * * The means were furnished with a 
full knowledge of the object to which they 
were to be applied, and for the express pur- 
pose of accomplishing that object.’ In that 
case the lender had no interest whatever in 
the unlawful transaction, and was only con- 
nected with it, as Hunter & Oakes were in 
this case by knowing the object for which the 
money was borrowed. These cases were fol- 
lowed by the Court of Errors of New York, 
in the case of De Groot v. Van Duzer." 
Chancellor Walworth, in that case, observes 
that: ‘Those cases in which an independent 
contract has been held void from a mere 
knowledge of the fact of the illegal end in 
view, proceed upon the ground that the party 


141 Maule &S. 593. 
153 B. & Ald. 179. 
4% 20 Wend. 390. 
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having such knowledge intended to aid the 
illegal object at the time he made the con- 
tract.’ 

‘‘There are cases to the contrary ; but they 
are either cases where the unlawful act con- 
templated to be done was merely malum pro- 
hibitum, or of inferior criminality; or cases 
in which the unlawful act was already com- 
mitted, and the loan was au independent con- 
tract made not to enable the borrower to com- 
mit the act, but to pay obligations he had 
already incurred in committing it. Of the 
latter class was the case of Armstrong v. 
Toler,” of the former, those of Hodgson v. 
Temple,'* and others cited in the argument. 
In Hodgson v. Temple where a buyer of 
spirituous liquors was known to be carrying 
on a rectifying distillery and a retail liquor 
shop at the same time, contrary to law, the 
vendor of the spirits was held entitled to re- 
cover. Sir James Mansfield said: ‘The 
merely selling goods knowing that the buyer 
will make an illegal use of them, is not suffi- 
cient to deprive the vendor of his just right 
of payment; but toeffect that it is necessary 
that the vendor should be a sharer in the il- 
legal transaction.’’ This seems to have been 
the view taken by the judge who tried this 
case below, and which he applied to this case. 
In our judgment it is altogether too narrow a 
view of the responsibility of a vendor in such 
a case as the present. Where to draw the 
precise line between the cases in which the 
vendor’s knowledge of the purchaser’s intent 
to make an unlawful use of the goods will 
vitiate the contract, and those in which it will 
not, may be difficult. Perhaps it cannot be 
done by exact definitions. The whole doc- 
trine of avoiding contracts for illegality and 
immorality is founded on public policy. It 
is certainly contrary to public policy to give 
the aid of the courts to a vendor who knew 
that his goods were purchased, or to a lender 
who knew that his money was borrowed for 
the purpose of being employed in the com- 
mission of a criminal act, injurious to society 
or to any of its members.”’ : 

Presumptions and Burden of Proof.—A 
sale is presumed to be valid until it is shown 
to be illegal, and the burden of proving its 
illegality is on the party who alleges it."* The 

1711 Wheat. 258. 

18 § Taunt. 181. 


19 Wilson v. Melvin, 13 Gray, 73; Brigham v. Potter, 
14 Gray, 522; Pratt v. Langdon, 97 Mass. 97. 





burden of proof is upon the maker of a note 
to show that the payee had knowledge of the 
illegal intent.” 
Cuas. W. McKinney. 
Evansville, Ind. 


20 Converse v. Foster, 32 Vt. 828. See also Wood- 
bridge v. Sellwood, 68 Minn. 135. 








SEARCHES AND SEIZURES—W ARRANTS—SEIZ- 
URE OF PERSON—FAILURE TO DIRECT— 
VALIDITY OF PROCEEDINGS—LABELS AND 
TRADE-MARKS—FORGERY — CERTIORARI. 


WHITE v. WAGAR. 


Supreme Court of Illinois, April 17, 1900. 

1. Labels and trade marks are not the subject of 
forgery at common law or by statute, and hence are 
not forged instruments, within Cr. Code, div. 8, ch. 
38, § 2, providing that a justice of the peace may issue 
a search warrant for forged bank notes and other 
forged instruments. 

2. Under Cr. Code, div. 8, ch. 38, § 8, providing that 
a search warrant shall direct the officer to bring the 
property and the person in whose possession it is 
found to the justice issuing the warrant, where a war- 
rant failed to direct the bringing in of the person the 
proceeding was illegal and void, though the person 
appeared. . 

3. Certiorari will lie to review the action of a jus- 
tice of the peace in illegally issuing a search warrant, 
though defendant also had a remedy by appeal. 


CralG, J. (after stating the facts): A justice 
of the peace in this State isa court of limited 
jurisdiction. It has and can exercise no powers 
except those conferred by: the statute, and, when- 
ever it assumes jurisdiction in a case not con- 
ferred by the statute, its acts are null and void. 
Moore, Justice, § 36, p. 18; Robinson v. Harlan, 1 
Scam. 237; Rowers v. Green, Jd. 42; Evans v. 
Pierce, 2 Scam. 468. It is also well settled that a 
justice of the peace has no jurisdiction to issue a 
search warrant except in cases provided by law. 
Moore, Cr. Law, § 141; Cooley, Const. Lim. (6th 
Ed.) 364. . It therefore becomes important to de- 
termine what power has been conferred upon jus- 
tices of the peace to issue search warrants. The 
authority to issue a search warrant in this State 
will be found in division 8 of chapter 38 of the 
Criminal Code, section 1 of which provides that a 
warrant may issue for stolen or embezzled goods. 
Section 2 provides that any judge or justice may, 
on like complaint made on oath, issue search war- 
rants, when satisfied that there is a reasonable 
cause, in four instances: (1) ‘To search for and 
seize counterfeit or spurious coin, forged bank 
notes and other forged instruments, or tools, ma- 
chinery or materials prepared or provided for 
making either of them;”’’ (2) obscene books; (3) 
lottery tickets, etc.; (4) gaming apparatus. The 
appellant, as we understand the argument, relies 
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upon the following clause of the statute: ‘To 
search for and seize counterfeit or spurious coin, 
forged bank notes and other forged instruments, 
or tools, machinery or materials prepared or pro- 
vided for making either of them,” as conferring 
the power to issue the search warrant in question. 
The contention is that forged and counterfeit 
trade-marks, labels, caps, corks, cases, bottles, 
boxes. dies, stamps, stencils, plates, names, and 
signatures, together with tools, machinery, print- 
ing presses, type, cuts, and other materials for 
making the same, are embraced within the mean- 
ing of the clause ‘-other forged instruments,”’ and 
it is insisted that the words *‘other forged instru- 
ments’’ are sufficiently comprehensive to include 
such articles. If, however, labels and trade- 
marks are not properly embraced within the sub- 
ject of forgery, then they will not fall within the 
designation of forged instruments. The weight 
of authority seems to be that labels and trade- 
marks are not the subject of forgery at common 
law. In2 Bish. Cr. Law (8th Ed.), § 536, the 
author says: ‘In England it was the business of 
one Borwick to put up for the market, inclosed in 
printed wrappers, two kinds of powders, called, 
respectively, ‘Borwick’s Baking Powders’ and 
‘Borwick’s Egg Powders.’ Another printed 
wrappers of his own, imitating these, and put in 
them his own powders, selling them as Borwick’s. 
For this he was indicted as for forgery, but the 
judges deemed that, though he was probably 
criminally liable in another form, what he did 
came short of this offense. And plainly not so. 
In words employed by the learned judges, the 
genuine label put by Borwick upon his powders 
could not be deemed a writing of legal validity, 
however useful it was to him as an advertisement 
or a trade-mark.’’ Reg. v. Smith, 8 Cox, Cr. 
Cas. 32, is a leading case on the question. In the 
decision of the case, Pollock, C. B., said: ‘*The 
defendant may have been guilty of obtaining 
money under false pretenses. Of that there can 
be no doubt. But the real offense here was the 
issuing of a false wrapper, and inclosing false 
stuff within it. Theissuing of this wrapper with- 
out the stuff therein would be no offense. In the 
printing of these wrappers there is no offense. 
The real offense is the issuing of them with the 
fraudulent matter in them. * * * “They are 
merely wrappers, and, in their present shape, I 
doubt whether they are anything like a document 
or instrument which is the subject of forgery at 
common law. To say that they belong to that 
class of instruments seems to me to be confound- 
ing things which are essentially different. It 
might as well be said that, if one tradesman used 
brown paper for wrappers of the same description 
as another tradesman, he could be accused of 
forging the brown paper.’’ Justice Willes said: 
‘This is not one of the different kinds of instru- 
ments which may be the subject of forgery. It 
is not made the subject of forgery simply by rea- 
son of the assertion of that which is false. In 
cases like the present the remedy is well known. 





The prosecutor may, if he pleases, file a bill in 
equity to restrain the defendant from using the 
wrapper, and he may also bring an action at law 
for damages, or he may indict him for obtaining 


| money under false pretenses; but to convert this 


into the offense of forgery would be to strain the 
rule oflaw.” Asestablishing a contrary doctrine, 
we have been referred to8 Am. & Eng. Enc. Law, 
478, where the author says: ‘The false writing 
of any instrument calcuiated to deceive, and 
which, if genuine, might subject the person sign- 
ing it to damages, is forgery—such as * * * 
trade-marks or labels—where it could be made 
the basis of an action for deceit or warranty 
against the alleged issuer.’’ In support of the 
doctrine announced, Reg. v. Smith, supra, is 
cited; but, as has been seen, that case lays down 
a different rule. Whart. Cr. Law (10th Ed.), § 
690, is also cited, where the author, in substance, 
says that, when a trade-mark or label can be made 
a basis for a suit against the alleged issuer in an 
action for deceit or warranty, then to falsely ap- 
propriate such trade-mark or label is forgery. 
But here, whether the trade-marks or labels are 
of the character named by the author, so as to 
bring them within the rule indicated by him, does 
not appear from the proceedings before the jus- 
tice. As we understand it, forgery, at common 
law, is the false making or materially altering, 
with intent to defraud, of any writing which, if 
genuine, might apparently be of legal efficacy, or 
a foundation of legal liability. 2 Bish. Cr. Law, 
§ 523. The trade-marks and labels in question do 
not, as we understand it, fall within the definition 
indicated. 

But it is argued that the articles mentioned in 
the complaint upon which the search warrant was 
issued may be and are included within the words 
of the statute ‘‘other forged instruments,” and, 
hence, if not authorized at common law, they are 
authorized by statute. In Shirk v. People, 121 
Ill. 61, 11 N. E. Rep. 888, following a well-estab- 
lished rule of the construction of statutes, it was 
held that under a statute making it criminal to 
make or pass a fictitious bill, note, or check, or 
other instrument in writing for the payment of 
money, the words ‘“‘other instruments in writing”’ 
will only include such instruments as are of the 
same class or kind as those enumerated, such as 
money, bonds, duebills, and otber instruments in 
writing containing an absolute, unconditional 
promise or obligation to pay a sum of money or 
personal property. The same doctrine was re- 
iterated in the late case of Gundling v. City of 
Chicago, 176 Ill. 340, 52 N. E. Rep. 44. “The same 
rule was declared in Cecil v. Green, 161 III. 265, 43 
N. K. Rep. 1105, 32 L. R. A. 566, and Wilson v. 
Board, 133 Ill. 443, 27 N. E. Rep. 203. See, also, 
Sandiman v. Breach, 7 Barn. & C. 99. Langdon 
v. People, 133 Ill. 382, 24 N. E. Rep. 874, has been 
cited as an authority sustaining appellant's posi- 
tion. ‘There is, however, nothing in that case in 
conflict with the authorities above cited. There 
Langdon was indicted for forging the signature 
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of a county judge, under section 114 of division 1 
of the Criminal Code, which provides that ‘‘every 
person who shall * * * forge or counterfeit 
the signature of any public officer * * * shall 
be imprisoned in the penitentiary,”’ etc.; and it 
was held that the words ‘other forged instru- 
ments’ were broad enough to cover a forged cer- 
titficate of a county judge. But there is a wide 
difference between an instrument containing the 
forged signature of a public officer, and trade- 
marks and labels. A person found guilty of forg- 
ing the former, under section 114 of division 1 of 
the Criminal Code, shall be imprisoned in the 
penitentiary not less than 1 year nor more thad 20 
years; but the falsification of the latter articles, 
under sections 115 and 116, is not forgery, but a 
mere misdemeanor, for which a fine not exceed- 
ing $200 may be imposed. We find no provision 
of the Criminal Code that the simulation of trade- 
marks and labels or names and signatures is 
forgery. ‘They are not of the same class or kind 
as counterfeit or spurious coin and forged bank 
notes, and hence they cannot be regarded as 
forged instruments, within the meaning of the 
statute. In the Langdon case the public docu- 
ment had been seized and taken from the posses- 
sion of the defendant under a search warrant, and 
the vital question was whether it should be ad- 
mitted in evidence; and in the decision of the case 
we held that, although papers may be illegally 
taken from the possession of a party against whom 
they are offered, it is no objection to their admis- 
sibility, if they are pertinent to the issue. The 
court will not take notice of how they were ob- 
tained. If, therefore, the statute did not authorize 
a search warrant for bogus trade-marks, labels, 
names, and signatures, as we are satisfied it did 
not, the justice of the peace had no jurisdiction to 
issue a search warrant, and his action was void. 

There is another fatal defect in the proceeding. 
The search warrant issued by the justice directed 
the officer to diligently search for the goods and 
chattels, and, if the same or any part thereof be 
found, to bring the same before the justice of the 
peace; but the warrant nowhere containsa direc- 
tion that he shall also bring with him the person 
in whose possession the goods arefound. Section 
3 of division 8 of the Criminal Code (Hurd’s Rev. 
St. 1897) expressly provides that the warrant shall 
direct the officer ‘‘to bring such stolen property 
or other things, when found, and the person in 
whose possession they are found, to the judge or 
justice of the peace who issued the warrant.” In 
Bish. New Cr. Proc. § 243, the rule is laid down 
that a search warrant must contain every statutory 
requirement. In Cooley, Const. Lim. (6th Ed.) 
369,itissaid: ‘The warrant must also command 
that the goods or other articles to be searched for, 
if found, together with the party in whose cus- 
tody they are found, be brought before the magis- 
trate, to the end that, upon further examination 
into the facts, the goods, and the party in whose 
custody they were, may be disposed of according 
to law.’’ In State v. Leach, 38 Me. 433, under a 





statute similar to ours, the supreme court of that 
State held that, where the warrant failed to re- 
quire the officer to bring before the justice the 
person in possession of the goods seized, the pro- 
ceeding was illegal and void. The fact that the 
person in possession of the articles did appear will 
not cure the difficulty. In a proceeding of this 
character, before the premises of the citizen may 
be invaded and searched, a strict observance of 
the requirements of the statute must appear irom 
the proceeding itself; otherwise, the proceeding 
will be void. State v. Whalen (Me.), 27 Atl. Rep. 
349. 

It is, however, claimed in the argument that 
appellee had the right to appeal from the judg- 
ment of the justice, and, as the right of appeal 
existed, the writ of certiorari cannot issue. As no 
judgment was rendered against appellee, his right 
to appeal might well be doubted. But we shall 
not stop to consider that question, as this court 
has held in numerous cases that the common-law 
writ of certiorari may be awarded to all inferior 
tribunals and jurisdictions, where it appears that 
they have exceeded the limits of their jurisdic- 
tion, or in cases where they have proceeded 
illegally, and no appeal is allowed or other mode 
provided for reviewing their proceedings. People 
v. Wilkinson, 13 Ill. 660; Doolittle v. Railroad 
Co., 14 Ill. 381; Smith v. Commissioners, 150 Ill. 
385, 36 N. E. Rep. 967; Hyslop v. Finch, 99 Ill. 
171. In the last case named it is said (page 184) : 
‘There are two classes of cases in which, accord- 
ing to the previous decisions of this court, a com- 
mon-law certiorari will lie: First, whenever it is 
shown that the inferior court or jurisdiction has 
exceeded its jurisdiction; second, whenever it is 
shown that the inferior court or jurisdiction has 
proceeded illegally, and no appeal or writ of er- 
ror will lie.’ The judgment’of the appellate 
court will be affirmed. Judgment affirmed. 


Norse.—Recent Cases Involving Questions of 
Searches and Seizures.—A city ordinance requiring 
every pawnbroker to keep a book in which shall be 
entered a description of property left with him in 
pawn, andthe name and description of the person 
pawning it, is not in conflict with Const. art. 2, § 11, 
providing thatthe people shall be secure from un- 
necessary searches and seizures. City of St. Joseph 
v. Levin (Mo. Sup.), 31S. W. Rep. 101. Rev. St. 1893, 
ch. 88, div. 8, which authorizes the issuance of search 
warrants for the recovery of stolen property, counter- 
feit coin, obscene literature, etc., and which provides 
that such property, if found, and the person in whose 
possession they are found, shall be brought before the 
judge or justice who issued the warrant, is not un- 
constitutional, as authorizing unreasonable searches 
and seizures. Glennon v. Britton, 155 Ill. 282,40 N. 
E. Rep. 594. Code Civ. Proc. §§ 1459, 1460, provide 
that if an administrator complain that any person is 
suspected to have concealed, embezzled, etc., any 
moneys or goods of decedent, or has in his possession 
any writings tending to disclose the right of decedent 
to property, or any claim, demand, or lost will, the 
court may cite such person to appear; that, if he re- 
fuses to submit to an examination, the court may 
commit him to the county jail until he submits, or is 
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discharged; that if, on such examination, it appear he 
has concealed, embezzled, etc., any moneys or goods, 
or has any such writings, the court may order him to 
disclose his knowledge, and may commit him to the 
county jail until the order is complied with, or he is 
discharged. Held, that such statute is remedial, and 
not criminal, and is notin conflict with Const. art. 1, 
§ 13, providing that no person shall ‘be compelled in 
any criminal case to be a witness against himself,” or 
with article 1,§ 19, providing that “the right of the 
people to be secure in their persons, houses, papers 
and effects against unreasonable seizures and searches, 
shall not be violated.’”” Levy v. Superior Court of 
City and County of San Francisco, 105 Cal. 600, 38 
Pac. Rep. 965. Ona trial for arson it appeared that 
defendant had been carrying on a clandestine cor- 
respondence, under an assumed pame, with a woman, 
and that the night before the fire he had taken from 
his office a picture of the woman, and mailed it to 
himself, under suchassumed name. After his arrest, 
police officers went to bis new office, and without war- 
rant, but by consent of bis assistant, whom they found 
in charge, searched for and seized the envelope in 
which the picture was mailed. Held, that there was 
not an unreasonable seizure, within the meaning of 
Const. art. 1,§ 8, providing that all people shall be 
secure in persons, houses, papers, and possessions, 
from unreasonable searches or seizures. State v. 
Griswold, 67 Conn. 290, 84 Atl. Rep. 1046. Where a 
steam boiler exploded on the premises of relator, al- 
Icged to have been caused by the criminal negligence 
of the engineer, the court had no right, 10 days after 
the accident, to order the boiler and engine into the 
custody of the police, but not to be removed from the 
premises, to be used as evidence on the trial of the 
engineer for manslaughter. Newberry v. Carpenter 
(Mich.), 65 N. W. Rep. 530. An officer holding a war- 
rant to search for liquors in a certain dwelling house, 
occupied by a certain person, was not liable as a tres- 
passer to other tenants of portions of the same house 
for searching their rooms, where the person named 
in the warrant had possession of an ell of the house 
which was accessible either through a side door in the 
ell, or by the front door and through the house, and 
there was nothing to indicate where the liquor was 
kept. Paquet v. Emery, 87 Me. 215, 32 Atl. Rep. 881. 
A magistrate issuing a search warrant on the ground 
that property has been stolen has jurisdiction to dis- 
pose of the property seized thereunder, though there 
is no criminal prosecution for the larceny; the statute 
not requiring a prosecution as a condition precedent 
to such disposition. Haworth v. Newell (Iowa), 71 
N. W. Rep. 404. Upon an investigation by the senate 
of charges in the public press as to an alleged dealing 
of senators in the stock of a corporation whose busi- 
ness was affected by a pending tariff bill, it is no in- 
vasion of the constitutional protection against unrea- 
sonable searches and seizures to require a member of 
a stock brokerage firm to state whether or not any 
senator had bought or sold such stocks through his 
firm.’ In re Chapman, 166 U. S. 661, 41 L. Ed. 1154, 17 
Sup. Ct. Rep. 677. The refusal of a postmaster to de- 
liver mail matter addressed to a private person, who 
is acitizen ofthe United States, and the return of 
such mail to the senders, or to the dead letter office, 
witbout regard to whether it is non-mailable, though 
done in pursuance of an executive order of the post- 
master general, on a determination by him that the 
person to whom such mail is addressed is using the 
mails for unlawful purposes, is a violation of the 
fourth amendment tothe constitution, securing the 
people against unreasonable seizures of their papers 





and effects. Hoover v. McChesney, U.S. C.C., 81 
Fed. Rep. 472. In view of the constitutional provis- 
ion against unreasonable searches and seizures, an 
officer has no authority on mere information that a 
certain person is carrying a concealed weapon, and 
without a warrant, to arrest such person, and search 
him, to ascertain whether he is in fact thus violating 
the law. Pickett v. State (Ga.), 25 S.E. Rep. 608. 
Under Const. § 10, providing that ‘the people shall be 
secure in their persons, houses, papers and posses: 
sions from unreasonable search and seizure,” an offi- 
cer has no right to search a person upon a suspicion 
that he is carrying concealed a deadly weapon in viola- 
tion of law, as the statute which furnishes the legisla- 
tive construction of what are reasonable searches and 
seizures does not authorize such search. Hughes 
v. Commonwealth (Ky.), 41 S. W. Rep. 294. An or- 
dinance providing that, on complaint on oath that 
gambling is carried on in any building, a warrant 
shall be issued commanding the officer to enter such 
building, arrest all persons therein, and take posses- 
sion of all gambling implements found therein, and 
that such implements shall be destroyed if, on a trial 
of whether they are gambling implements, they be 
found to be so, does not violate Const. art. 1, § 11, for- 
bidding unreasonable searches and seizures, and pro- 
viding that a search warrant shall describe the places 
to be searched, and the person or things to be seized. 
State v. Newman (Wis.), 71 N. W. Rep. 4388. A search 
and seizure made by an officer, under an invalid war- 
rant could not be justified under Pub. St. ch. 251, § 6, 
requiring an officer who shall find any implement, 
article, or thing used, or designed to be used, in 
violation of law, in the possession of a _ per- 
son arrested, or liable to be arrested, for such 
violation of law, to bring such property before the 
justice or court; nor under Pub. St. ch. 258, §§ 1, 
2, providing for the forfeiture of such property, as 
the sections referred to do not authorize a search. 
State v. Spirituous Liquors (N. H.), 40 Atl. Rep. 398. 
What is a reasonable time within which a search war- 
rant may be lawfully executed is a question of law 
for the court to determine in each case according to 
its circumstances. State v. Guthrie, 90 Me. 448, 38 
Atl. Rep. 368. Section 18, Const., declares that no 
search warrant shall issue but upon probable cause, 
supported by oath or affirmation, particularly de- 
scribing the place to be searched and the persons or 
things to be seized. Held, that a description of the 
premises as acertain lot, in a certain block, in a cer- 
tain city, vas sufficiently specific, where there was in 
fact but one building on the lot, and it was occupied 
entirely by the defendants. State v. Markuson (N. 
D.), 73 N. W. Rep. 82. Where personal property to 
be seized under such search warrant is described as 
“all articles found therein used in or about the car- 
rying on of the business aforesaid,” such description 
being as particular as the circumstances of the case 
will ordinarily permit, it is sufficient to satisfy the 
constitutional requirement. State v. Markuson (N. 
D.), 73 N. W. Rep. 82. Where, in distinct and sepa- 
rate rooms of the same building, two different lines of 
business are transacted, one lawful and the other un- 
lawful, a statute, or a search warrant issued pursuant 
thereto, authorizing the seizure of property on the 
‘‘premises’”? where the unlawful business is carried 
on, must be confined to the rooms used in that busi- 
ness. State v. McNulty (N. D.),73 N. W. Rep. 87. A 
letter written by a prisoner, open and unsealed, was 
intrusted to a fellow prisoner to seal and mail toa 
witness for the writer. The person to whom the let- 
ter was intrusted, instead of mailing it, read it, and 
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turned it over to the jailer, who kept it until the trial, 
where it was used as evidence against the writer. 
Held, that the proceeding was not an unreasonable 
search and seizure, in a constitutional sense. State v. 
Renard (La.), 28 South. Rep. 894. Under Bill of 
Rights, art, 19, prohibiting unreasonable searches and 
seizures, @ warrant to search for and seize certain 
spirituous liquor for the purpose of forfeiting it was 
invalid where the complaint on which it was founded 
contained no allegation that such liquor was kept in 
violation of law. State v. Spirituous Liquors (N. H.), 
40 Atl. Rep. 398. Starr & C. Ann. St. 1896, ch. 140, § 
4, providing for the issuing of a search warrant on 
complaint under oath of any manufacturer, bottler, 
or dealer in beverages that he “believes” that a per- 
son in violation of the act, is using or has used upon 
his premises any of plaintiff’s casks, bottles, etc., is 
unconstitutional, as it permits a search without an 
affidavit that a crime has actually been committed. 
Lippman v. People, 175 Ill. 101, 51 N. E. Rep. 872. A 
justice of the peace may specially depute a proper 
persor. to execute a search warrant. Miller v. Hoge- 
boom (Neb.), 76N. W. Rep. 888. In an action against 
a fish protector for seizing nets used without a license 
obtained under the rules and regulations which the 
fish commissioners were directed to prescribe by 
Laws 1895, ch. 974, § 151, the record of plaintiffs’ con- 
viction of using the nets without a license is not com- 
petent evidence of the rules and regulations which are 
embraced therein. Josh v. Marshall, 53 N. Y. 8. 419, 
83 App. Div. 77. In an action against a fish protector 
for seizing nets used without a license obtained un- 
der the rules and regulations which the fish commis- 
sioners were directed to prescribe by Laws 1895, ch. 
974, § 151, before a license could be required, evidence 
of the seizure established a prima facie case, for 
which plaintiff was entitled to damages; and, to jus- 
tify the seizure, it devolved on defendant to show 
that the rules and regulations providing for a license 
had been duly made and published. Josh v. Marshall, 
53 N. Y. S. 419,33 App. Div. 77. 








BOOK REVIEWS. 


THe LAW OF BANKS AND BANKING. 

This is a well chosen subject for a text book and 
one on which but little has been written of late, and 
one for which active demand will never cease. The 
bank and banker have always been important factors 
in commerce, and more especially are they so now 
that money has come to be the God of the so-called 
Christian nations. The author must be a close and 
eareful student of the law, for he has most 
admirably performed the task of collecting the 
decisions and properly applying them to the 
subjects discussed and illustrated, and when we 
say this we mean all that can possibly be 
embraced in these words, for no author could have 
more clearly elucidated, illustrated and applied his 
text to clearing up the knotty questions in the law of 
banking, which have long puzzled the bankers and 
their legal advisers. Of necessity in properly discus- 
sing the law of banks, the author has been obliged to 
go considerably into the general subject of corpora 
tion law. The ever vexed and still open question of 
the rights of the unregistered transferee of stock cer- 
tificates is extensively gone into, and the authorities 
on both sides of the question well arranged and clas 
sified, and the author has given his views of the legal 





and equitable status of bona fide unrecorded holders of 
stock certificates, which views, if not conclusive, will 
at least be found assistive. The author is John M. 
Zane of the Chicago bar. We don’t know anything of 
Mr. Zane’s antecedents as an author, but we venture 
the remark that this is not his first attempt in that 
role. His introductory chapter,'consisting of 11 pages, 
embraces a world of much condensed general inform- 
ation on the subject under treatment, which cannot 
failto gain the closest attention of the reader and 
withal written in astyle that fascinates in a manner 
and to an extent that might make Marie Corelli jeal- 
ous. “The picture painted for us by Plato,” quotes the 
author, “of the working lawyer and of bis life of boud- 
age, who has been;stunted and warped, and made small 
and crooked of soul, a poor broken and bent creature 
without a particle of soundness in him, although ex- 
ceedingly smart and clever in his own esteem, gives 
us the word of the sage upon the bar. The saint ex- 
claims: ‘Woe unto you also, ye lawyers, for ye load 
men withgburdens grievous to be borne, and ye your- 
selves touch not the burdens with one of your. fin- 
gers.’”’ (For fear our readers may not all be sufli- 
ciently familiar with the New Testament to recognize 
above quotation thus scoring lawyers, we would say, 
it was Jesus who so expressed his opinion of them as 
recorded in Luke, chapter 11, verse 46.—Reviewer.) 

But even to satisfy asaint, a lawyer could hardly be 
expected to pay the judgment when he loses a case. 
Addressed to a judge who has made an incorrect de- 
cision, the remark has some relevancy. 

“Then take (says justice) take ye each a shell, 
We thrive at Westminster on fools like you. 
’Twas a fat oyster,—live in peace,—adieu.” 

Sir Thomas Moore, himself an example of profes- 
sional rectitude, banished lawyers frum his Utopia. 
Even the gentle melancholist becomes incensed 
enough to say: ‘‘Our wrangling lawyers are so liti- 
gious and busy here on earth, that I think they will 
plead their clients’ causes hereafter—some of them in 
hell.” 

A new work upon banking law is greatly needed 
by the profession. The decisions upon various phases 
of the law in regard to national banks as well as State 
banks have been greatly multiplied within the past 
ten years. We note as of special interest the right of 
private banking now assuming a position of interest 
owing to constitutional restrictions; unauthorized 
banking and unlawful banking acts, notice to a bank 
through its officers, and especially where the officer 
has an interest antagonistic to the bank, liability of 
stockholders, especially of national banks, to credit- 
ors, prosecution of bank officers for crimes, especially 
officers of national banks, such as receiving deposits 
or making false returns, liability of bank upon trust 
funds, and liability of third parties to the bank for 
moneys taken by officers, the nature of a bank’s con- 
tract upon taking paper for collection, and the title 
to the paper deposited for collection. All of these 
and much besides are clearly explained. Thisis a 
full law booksize volume of 850 pages, good paper, 
well printed and bound, mechanically well done. 
Published by T. H. Fiood & Co., Chicago. Ss. 


ABBOTT’S TRIAL EVIDENCE, SECOND EDITION. 

Austin Abbott bad a wonderful faculty for ascer- 
taining what kind of law books the legal profession 
needed and required as working tools. His long ex- 
perience as a legal author gave him a keen insight into 
the lawyers’ needs, and during his extended career as 
an author he probably never made a better selection 
for a law book than Abbott’s Trial Evidence. About 
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20 years ago we noticed in this journal the first edi 
tion, and we then predicted for this book a large sale 
to the profession, and we learn from the publishers 
that our prediction-has been fulfilled, even beyond 
their most sanguine expectations. In our review 
above referred to, we alluded to the fact that a book 
called Roseoe’s Nisi Prius Evidence was then much 
in use in England by the judges and barristers as a 
useful reference book, but Roscoe’s book would not 
be found useful in this country because all its cases 
were English, and many of its rules founded upon 
statute. Mr. Abbott discovered that a practical every 
day reference book, similar to Roscoe’s, was needed 
in this country, and he knew how to make it,,and did 
make a book that was found entirely acceptable to the 
legal profession. The author points out the changes 
in the law which the codes have effected, while 
abolishing many of the subtleties of pleading, have 
increased the variety of questions in the law of evi- 
dence. . Every class of actions bas its peculiar rules of 
proof; it is not enough, therefore, to know the general 
principles of the law of evidence; the practitioner 
must be familiar with the manner of their application 
or non application to the cases under consideration. 
General rules are founded on a few principles easily 
remembered, and readily applied, but special ones 
are more technical, resting upon exceptions which 
may be easily overlooked; these exceptions are too 
numerous for any memory to retain them all, hence 
the great aid of Mr. Abbott’s book. The method pur- 
sued is to give in successive chapters, under the title 
of each cause of action and defense, the characteristic 
rules now applied by our courts in that class of cases, 
together with an indication of the general principles 
on which these special rules rest, and by which they 
are to be extended or limited in new instances. The 
order of topics pursued first disposes of questions 
connected with the character of paiticular classes of 
parties as likely to arise in actions of almost any kind, 
and then proceed with particular causes of action, 
taking those first in which the main proof is usually 
of facts raising an implied contract or legal duty, fol- 
lowed by those involving writings, unsealed, sealed, 
or of record, then those turning on negligence or tort, 
then those seeking specific relief, founded on either 
of these kinds of transactions, and finally, those which 
in a greater degree depend on statutes. The author 
says, in his preface, that if the rules of evidence laid 
down are stated by him with more conciseness and 
certainty than is usual in law treatises, it is not be- 
cause he has deferred too much to the authority of 
reported cases, but because he believes that the main 
rules of proof now administered by our courts are 
capable of clear and precise statement upon authority 
which will usually be controlling at nisi prius. The 
author also says that rules that are doubtful or of 
secondary value, he has sought to indicate suitably in 
the notes. This second edition has been revised and 
brought down to date by Jobn J. Crawford, of the New 
York Bar. Mr. Abbott being now dead, Mr. Craw- 
ford has, without doubt, done the work of revision in 
a skillful maaner. He says, in his preface, that he 
has not disturbed or changed Mr. Abbott’s general 
arrangement of the book, but has made his additions 
mostly in the way of foot-notes, only altering the text 
when there have been changes in the Jaw, and in some 
cases, where the alterations are statutory, and former 
rules still prevail in some jurisdictions, he has left the 
text in its original form, and called attention to the 
change by a note. This treatise has appropriate rules 
for every action, an authority given for every rule, is 








useful for judges, referees and lawyers, in and out of 
court, and equally useful in every State. The book 
contains 1,226 pages, printed on good paper and sub- 
stantially bound in law sheep. Published by Baker, 
Voorhis & Co., 66 Nassau street, New York. 8. 








HUMORS OF THE LAW. 


While Judge Gary of Chicago, was trying a case re- 
cently he was disturbed by a young man who kept 
moving about in the rear of the room lifting chairs 
and looking under things. 

“Young man,’ Judge Gary called out, “you are 
making a great deal of unnecessary noise. What are 
you about?”’ 

“Your honor,” replied the young man, “I have lost 
my overcoat and am trying to find it.” , 

“Well,” said the venerable jurist, “people often 
lose whole suits in here without making all that dis- 
turbance.” 


A little while agoa federal judge in a western ter- 
ritory remarked that if he should receive a letter that 
was not addressed to ‘‘ I'he Honorable,” he would de- 
cline to read it, taking it for granted thatthe writer 
desired to treat him with indignity. This recalls the 
story.of the Georgia lawyer who had been elevated to 
the bench. His wife said to him, ‘“‘Law, John, if you 
be judge, what be I?’ 

“Oh,” was the ungallant reply, “you will be the 
same old fool you always were.” 


“Judge, your honor,” said the prisoner, ‘before I 
enter my plea I’d like to ask a few questions.”’ 

“*You have the court’s permission.” “If I go to 
trial, will I have to sit here and listen while the law- 
yers ask hypothetical questions of the jurors?” ‘Cer- 
tainly.” ‘And hear all the handwri.ing experts?’ 
“Of course.” ‘And follow the reasoning of the chem- 
istry andinsanity experts?” ‘‘Very probably.” “Well, 
judge, your honor, I’m ready to enter my plea.” 
“What is it?.”’ “Guilty.” 
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1. ATTACHMENT — Wrongful Levy.—Where defend- 
ants, sued for wrongfully abetting a United States 
marshal in levying an attachment against third par- 
ties on plaintiff's property, pleaded that their liability, 
if any, was as sureties on the attaching creditor’s 
bond, and that the marshal and attaching creditor had 
been acquitted of liability for such attachment in the 
United States Circuit Court, plaintiff's demurrer there- 
to was properly overruled, since such judgment de- 
prived defendants of their contingent right as sureties 
to hold the attaching creditor liable on the bond, and 
was a bar to the action.—SONNENTHEIL V. TEXAS GUAR- 
ANTEE & TRUST Co., Tex., 568. W. Rep. 143. 

2. ATTORNEY AND CLIENT—Fees— Assignment.— Where 
a client conveyed to his attorney, as compensation for 
services, an interest in an estate concerning which the 
services were rendered, and the attorney contracted 
to reconvey such. interest on payment of his fee in 
cash by a certain date, such defeasance was not a con- 
dition attached to the grant, but a mere covenant; and 
hence, in an action against the attornt y to enforce an 
equitable lien on such fee, the client was not a neces- 
sary party, as her right to a reconveyance, being su- 
perior to plaintiff's lien, could not be injured by any 
adjudication of the case.—GoaD Vv. HarT, Cal., 60 Pac. 
Rep. 761. 


8. ATTORNEY AND CLIENT—Fees--Corporations.—At- 
torney’s services in drawing the articles of incorpora- 
tion and otber papers to organize a corporation, and 
for fees advanced for filing the same at the instance of 
an incorporator, form a proper charge against the cor- 
poration.—FREEMAN Imp. Co. Vv. OSBORN, Colo., 60 Pac. 
Rep. 730. 


4. BAILMENT—Depositary—Duties.—Money delivered 
toa depositary to be paid to an association only upon 
the further direction of the depositors will not be as- 
sumed to have been directed to be paid because the 
depositors afterwards proved claims against the asso- 
ciation in sums corresponding in amount with the de- 
posit money, but in no way referring to it.—GrRayYy Vv. 
PFEIFFER, N. J., 45 Atl. Rep. 967. 


5. BANKRUPTCY—Act of Bankruptcy.—Whether the 
act of an insolvent corperation in voluntarily applying 
to a State court fora decree dissolving the corporation 
and winding up its affairs, pursuant to the State law, 
through the agency of a receiver, is a transfer of its 
property ‘with intent to hinder, delay and defraud its 
creditors,” and therefore an act of bankruptcy, within 
the meaning of Bankr. Act 1898,§ 34, cl. 1, because 
operating to deprive creditors of tne remedies pro- 
vided by the bankruptcy law, including the adminis- 
tration of the estate in a court of bankruptcy, quere.— 
In RE Harper & Bros.,U.S8.D.C.,8. D. (N.Y ), 100 
Fed. Rep. 266. 


6. BANKRUPTCY—Acts of Bankruptcy —Where an in- 
solvent corporation sold its real estate, and used the 
proceeds in paying some of its creditors to the exclu- 
sion of others, and a petition in involuntary bank- 
ruptcy against it, alleging the transaction as an act of 
bankruptcy—not on the theory of its being a convey- 
ance of property with intent to delay aud defraud 
creditors, but on the ground that the payments out of 
the price received were a transfer of property with in- 
tent to prefer certuin creditors—was filed more than 
four months ufter such payments were mude, though 
within four months after the recording of the deed, 
held, thatthe petition was too late, and must be dis- 
missed.—IN RE MINGO VAL. CRRAMERY Assvn., U.S. D. 
C., E. D. (Penno.), 100 Fed. Rep. 282. 





though the latter voluntarily come in and consent to 
be adjudged bankrupt. If such persons desire to take 
the benefit of the act, they must file their individual 
petitions, deposit the fees required, and proceed 
strictly according to law.—MAHONEY V. WARD, U. 8. 
D. C., E. D. (N. Car.), 100 Fed. Rep. 278. 


8. BANKRUPTCY—Collection of Taxes—Payment by 
Trustee.—The provision of the bankruptcy act that the 
trustee shall “pay all taxes legally due and owing by 
the bankrupt” (section 64a) intends that, while the es- 
tate is ip the hands of the trustee, his custody of it 
shall not operate as a bar to the collection of taxes 
which would be collectible under the law if the prop- 
erty bad remained in the possession and control of the 
bankrupt himself.- IN RB CoNHAIM, U. 8S. D. C., D. 
(Wasbh.), 100 Fed. Rep. 268. 


9. BANKRUPTCY — Exemptions — Pension Money.— 
Money reeeived from the United States as a pension, 
and remaining unchanged in the pensioner’s hands at 
the time of filing his petition in bankruptcy, is exempt 
from liability for his debts under Rev. St. U. 8. § 4747, 
and does not pass to his trustee in bankruptcy as as- 
sets of his estate.—IN RE Ban, U.S. D. C., D. (Vt.), 100 
Fed. Rep. 262. 


10. BANKRUPTCY—Infant.—An infant cannot be ad- 
judged bankrupt in either voluntary or involuntary 
proceedings. Ifa member of a partnership, he can- 
not join in a voluntary petition by the firm, nor be in- 
cluded in an adjudication made thereon.—IN RE 
Dueuip, U.S. D.C., E. D. (N. Car.), 100 Fed. Rep. 274. 


ll. BANKRUPTCY—Provable Debts—Effect of Insolv- 
ency Proceedings.—Where proceedings in insolvency 
against a partnership and the individuals composing 
it were begun in a State court before the passage of 
the bankruptcy act, and remained pending at the time 
one of the partners was individually adjudged bank- 
rupt, but no discharge bad been granted or applied for 
under the State law, held, that a debt of the partner- 
ship was provable in the bankruptcy proceedings, not- 
withstanding the fact that it had been proved and 
allowed in the insolvency proceeding, and that there 
were assets of the firm for distribution in the State 
court; but such debt could not share in the individual 
assets of the bankrupt until his separate creditors had 
been paid.—IN RE BaTks, U.S. D. O., D. (Vt.), 100 Fed. 
Rep. 263. 


12. BANKRUPICY—Provable Debts—Rent to Accrue.— 
A contract by which the one party agrees to puy to the 
other a fixed sum per month as rent for a building oc- 
cupied by the former, to continue during his lifetime, 
is terminated by the adjudication of the lessee asa 
bankrupt; and tbe lessor has no provable claim against 
the bankrupt’s estate for the rent which would have 
accrued under the contract after the date of the ad- 
judication.— Bray v. COBB, U.S. D. C., E. D. (N. Car.), 
100 Fed. Rep. 270. . 


13. BANKRUPTCY — Set Off of Debts — Mutuality.—It 
seems that Bankr. Act 1898, § 68a, providing for a set- 
off in case of ‘‘mutual debts or mutual credits between 
the estate of a bankrupt and a creditor” includes a lia- 
bility on the part of acreditor which has accrued toa 
trustee in bankruptcy as such, though not to the bank. 
rupt himself, when the creditor’s claim and such lia- 
bility are mutual.—IN RE CRYSTAL SPRING BOTTLING 
Co., U. 8. D. C., D. (Vt.), 100 Fed. Rep. 265. 


14. BanKs—Cashier—Imputed Fraud.—A bank cash- 
ier’s fraud in procuring the execution of a note cannot 
be imputed tothe bank merely from the fact that he 
was its cashier, onthe cashier’s trausferring the note 
to the bank as security for a loan, so as to preclude 
the bank from recovering on the notes as indorsee.— 
First NaT. BaNK OF WILLIMANTIC V. BEVIN, Conn., 45 
Atl. Rep, 954. 
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15. BILLS AND NOTES — Contemporaneous Writing 
Modifying.—A note, signed by the maker, and a con- 
temporaneous writing, signed by the payee, referring 
to and modifying or explaining the note, constitute 
but one contract, aud the right of the maker to rely on 
the contemporaneous contract can be taken from bim 
only by discounting the note and placing it on the 
footing of a bill of exchange, as provided by Ky. St. § 
483.—TRANTER V. HIBBERD, Ky., 56 S. W. Rep. 169. 

16. BILLS AND NotTses-Cross Bill.—Where plaintiff, 
being sued as joint maker on notes, filed a complaint 
in equity in the nature of a cross-bill, alleging that he 
was a mere surety, and that the holder was not a bona 
Jide holder, the cross-bill was properly dismissed, since 
plaintiff had an adequate remedy at law, by pleading 
and proving such defenses:in the action at law on the 
notes.— HUGHES V. PraTT, Oreg., 60 Pac. Rep. 707. 

17. BILLS AND NoTESs — Execution — Pleading and 
Proof.—Under a petition alleging that defendants 
made, signed and delivered the note sued on, defend- 
ants having denied that it was executed by them, or 
by their authority, it may be proved that it was signed 


by their authority.—STOWE V. KuMPNgR, Tex., 5668. W._ 


Rep. 116. 


18. BOUNDARIES— Identified Line.—Where a boundary 
line is sufficiently identified along its course by natural 
objects, it will control distance wherever it is called 
for in the field notes of a survey, if there is a conflict; 
the presumption being that the surveyor actually made 
the survey on the ground, and established the corners 
as called.—BURGE V. POINDEXTER, Tex., 568. W. Rep. 
81. 


19. BUILDING AND LOAN ASsOCIATIONS—Application 
by Receiver.—A receiver of an insolvent building and 
loan association has no right to apply a part of the 
payments made by the borrowing member on his 
mortgage indebtedness, made prior to the appoint- 
ment of the receiver, toward discharging obligations 
of the society, without g:ving the member credit there- 
for on his mortgage indebtedness, and releasing his 
mortgage pro tanto.—THBOMEN V. SULLIVAN, Kan., 60 Pac. 
Rep. 755. 

20. BUILDING AND LOAN ASSOCIATION—Premium— 
Usury.—Code, art. 23, §§ 94.99, provides that a building 
association may advance to a member tbe par value of 
his shares therein for such premium as may be agreed 
or, or may purchase a number of his shares at an 
agreed price, and, on payment therefor, receive secu- 
rity for the payment of unpaid installments thereon, 
together with 6 per cent. interest, at such times, and 
subject to such fines and penalties, as the association 
may prescribe. Held, that the word ‘‘premium,” as 
used in this statute, means a sum to be paid for the 
loan in advance, and rendered fixed and defined by 
agreement, and hence an agreement by a member to 
pay $7.50 a month in excess of 6 per cent. for a loan 
was not authorized by the statute, and was usurious.— 
WHITE V. WILLIAMS, Md., 45 Atl. Rep. 1001. 


21. CARRIERS — Contract Procured by Fraud — Negli- 
gence.—Where a railroad company received a ship- 
ment of live stock under a parol contract, and, after 
the animals were in the car, and the train was about to 
start, the shipper,on demand ofthe agent, signed a 
written contract, which was materially variant from 
the parol contract, without time to read the writing, 
and without any statement as to what it contained, the 
written contract was void,and the shipper may re- 
cover for a breach ofthe parolcontract without first 
suing in equity to have the written contract reformed. 
—LOUISVILLE & N. R. Co. v. COOPER, Ky., 56S. W. Rep. 
144. 

22. CARRIERS—Passenger — Damages.—Where a pas- 
senger, by reason ofthe mistake ofthe conductor in 
giving him a check, is ejected from a train before 
reaching his destination, he should not increase the 
damage, and cannot recover for loss or injury which is 
not the consequence of the wrong done him, but of his 
own willful acts of omission or commission.—BADER V. 
SOUTHERN Pac. Co., La., 27 South. Rep. 584. 





23. CARRIERS OF PaSSENGERS—Street Railways—Neg- 
ligence.—A passenger on a streetcar is not guilty of 
contributory negligence in rising from bis seat before 
the’car has come to a full stop at the point where he is 
about to alight; and hence it was not error for the 
court to withdraw the issue of a passenger’s contribu- 
tory negligence, in attempting to get off from a car be- 
fore it had cometoa full stop, from the jury.—BaB- 
COCK Vv. LOS ANGELES TRACTION Co., Cal., 60 Pac. Rep. 
780. 

24. CONSTITUTIONAL Law — Change of County Seat— 
Powers of Congress.—The congress has plenary legis- 
lative power over the people of the territories and of 
the departments ofthe territorial government. Sub- 
ject to the limitations expressly or by implication im- 
posed by the constitution, the congress has full and 
complete authority over a territory, and may directly 
legislate forthe government thereof. It has the power 
to declare a valid law of the territorial legislature 
void, and a void law valid, regardless of the fact that 
no such power is expressly or impliedly reserved in 
the organic act.—ALLEN vV. REED, Okla., 60 Pac. Rep. 
782. 

25. CONSTITUTIONAL Law — Use of Tidal Streams.— 
The legislature of this State has constitutional power 
to conferon municipalities the right to use the tidal 
streams within our border as outlets for public sewers 
carrying off surplus water and the sewage from build- 
ings.—Mayor, ETC. OF CITY OF NEWaRK V. SAYRE, N. 
J.,45 Atl. Rep. 985. 

26. CONTRACT — Construction — Evidence.—The real 
nature and object of an instrument in writing, which 
upon its face appears doubtful or ambiguous in mean- 
ing, may be shown by evidence of the inducing causes 
to the making of it, andthe facts and circumstances 
surrounding the transaction, and involving the parties 
in their execution of the paper.—CITIZENSs’ BANK OF 
EMPORIA V. BRIGHAM, Kan., 60 Pac. Rep. 754. 

27. CORPORATIONS—Incorporation — Purposes — Va- 
lidity.—A supposed corporation had what purported 
to be acharter; exercised corporate franchises; had 
stockholders, a president, and board of directors; pur- 
chased property and made contracts in its corporate 
name; andthe creation of such corporation was au- 
thorized by statute. Held, that it was a corporation 
de facto.—TENNESSEE AUTOMATIC LIGHTING CO. Vv. Mas- 
SEY, Tenn., 568. W. Rep. 35. 

28. CORPORATIONS—Increased Stock—Subscription.— 
A stockholder cannot avoid a subscription 40 corpo- 
rate stock onthe ground of false representation, where 
he accepted dividends and participated in stockhold- 
ers’ meetings for a period of six years without investi- 
gating as to the truth of the representations, and an in- 
vestigation could have been easily made by an exam- 
ination of the books of the corporation.—BARROWS V. 
NATCHAUG SILK Co., Conn., 45 Atl. Rep. 951. 

29. CORPORATIONS — Sale of Property — Purchase by 
Director.—The fact that the purchaser of property 
from acorporation is also astockholder and director 
of the corporation does not render the transaction 
void, although it may cast upon him the burden of sus- 
taining it by showing that the sale was proper, fair, 
made in good faith, and for an adequate consideration. 
—RYAN V. WILLIAMS, U. 8.C.C.,E. DB. (Va.), 100 Fed. 
Rep. 172. 

30. CRIMINAL Law—Assistance of Counsel — Arraign- 
ment.—A person accused of crime is entitled to the as- 
sistance of counsel at every step and stage of the prose- 
cution.—STATE V. Moorg, Kan., 60 Pac. Rep. 748. 

$1. CRIMINAL Law—Howmicide — Instruction.—Where 
defendant, charged with killing deceased, had been 
assaulted and severely cut on the head by him about 
two hours before the killing, and was suffering with 
the wound at the time, it was error to refuse to instruct 
that if they found that, as a result of such assault the 
defendant was excited and incapable of cool reflection 
at thetime ofthe killing, he could only be convicted 
of manslaughter.—THOMAS V. STATE, Tex., 568. W. 
Rep. 70. 


ee 


a al 








456 


CENTRAL LAW JOURNAL. 





No. 23 








32. CRIMINAL Law—Homicide—Police Officer—Arrest. 
—Where deceased was killed while acting as police 
officer and attempting to arrest defendant, and it was 
contended that deceased had no authority to act in 
that capacity, but there was some evidence of pre- 
meditation, it was not error to instruct that, if the jury 
were satisfied beyond a reasonable doubt that defend- 
ant killed deceased ona previously formed design, 
then he was guilty of murder, whether deceased was 
an officer or a private citizen.—STaTE V. EDWARDS, N. 
Car., 358. E. Rep. 540. 

33. CRIMINAL LAW — Manslaughter — Provocation.— 
Where the killing occurred on their first meeting after 
defendant was informed of deceased’s insulting con- 
duct and language toward defendant's wife, it is error 
to charge that the provocation which will reduce hom- 
icide to manslaughter must arise atthe time of the 
commission of the offense.—MAXWELL Vv. STaTE, Tex., 
568. W. Rep. 62. 


84. CRIMINAL Law — Verdict.—Where the offense 
charged includes others of a lower degree, a verdict 
finding defendants guilty as charged inthe informa- 
tion is fatally defective, as the Code requires the jury 
to specify the degree of the offense of which defend- 
ants were found guilty.—STATE Vv. PETTEYS, Kan., 60 
Pac. Rep. 735. 

35. DaMaGES—Electricity—Failure to Insulate Wires. 
—It wasthe duty ofa gas company which received a 
consideration for supplying the wires of a street rail- 
road company with electricity to seethat the street 
railroad company performed its duty to have the wires 
insulated before they were charged, and for an injury 
resulting from its failure to do so it is liable in dam- 
ages, though it did not control the wires.—THOMAS’ 
ADMR. V. MAYSVILLE Gas Co., Ky., 568. W. Rep. 153. 

36. DaMAGES—Growing Crops.—For destruction of 
immature or growing crops the measure of damages is 
not the profit that would have been realized, but the 
rental value of the land, and the cost of labor and ma- 
terials expended thereon.—HORRES v. BERKELY 
CHEMICAL Co., 8. Car., 358. E. Rep. 500. 

37. DEEDS—Bona Fide Purchaser.—There is a val- 
uable consideration for a deed where the grantee con- 
veys other land as part of the consideration, and gives 
his note for the balance.—PHd@NIx INS. CO. OF HART- 
FORD, Cony., V. NEAL, Tex., 568. W. Rep. 91. 

88. DEED—Delivery — Gift.—A mother, before her 
death, executed a deed conveying her residence to her 
daughter, who lived with her, and placed itin her 
wardrobe. The daughter knew nothing about it until 
the mother, when leaving to visit another daughter a 
few months after, told her where the deed was, and 
thatshe bad giventhe propertytoher. Held sufficient 
to sustain a finding that the deed had been delivered. 
—YOUNG V. ELGIN, Miss., 27 South. Rep. 595. 

39. DexDs—Fee-Simple—Curtesy.—A deed in consid- 
eration of natural love and affection, whereby land is 
“granted, bargained, sold, and released unto the 
grautee, upon condition that she” shall bold and enjoy 
said lands during her life, and after her death to go to 
all her children, ‘‘to have and to hold all the premises 
heretofore mentioned unto said grantee, her heirs and 
assigns, forever,” conveys a title in fee-simple, and en- 
titles grantee’s husband to a third interest therein 
upon the death of the grantee.—CHAVIS V. CHAVIS, S. 
Car., 358. E. Rep. 507. 

40. EASEMENTS — Injunction — Obstructing Road.— 
Where heirs, in dividing the land oftheir ancestor, 
granted in their deedsto each other the free passage 
and use of all roads as they then existed in and through 
the land, and there were no gates or fences across the 
road in question at the time of the division, the erec- 
tion by one ofthe heirs of three gates across it wasa 
violation of the easement granted the other heirs, and 
hence it was error to refuse peremptory process to 
compel their removal.—_NEWsOM V. NEWSOM, Tenn., 56 
8. W. Rep. 29. 

41. EvIDENCE—Declaration.—A seizure of plaintiff’s 
crop by defendant as agent of the landlord is not 





shown by the mere declaration of defendant to plaint- 
iff, at the time of the seizure,that he was acting as 
agent of the landlord.—EHRHARDT V. BREELAND, 8. 
Car., 35 S. E. Rep. 537. 

42. EVIDENCE—Punitive Damages. — Evidence as to 
the pecuniary condition of defendant is not admissible 
in an action for assault and battery, though the case 
is one in which punitive damages may be recovered. — 
GIVENS Vv. BERKLEY, Ky.,56S. W. Rep. 158. 

43. EXECUTION—Amendment.—An execution for the 
sale of property, authenticated with the seal of the 
court, but lacking the signature of the elerk issuing it, 
may be amended after its return by order of court upon 
the clerk to sign it, if necessary to validate proceed- 
ings under it.—TaYLOR v. BucK, Kan., 60 Pac. Rep. 
736. 

44, FEDERAL CourTs—Jurisdiction.—The holder of a 
municipal bond, payable to a person named or order, 
and indorsed in blank by the payee, can only main- 
tain an action thereon in a federal court where the 
payee might have done go, such instrument not being 
within the exception in favor of assignees in the judi- 
ciary act of 1888 (25 Stat. 433).—THOMPSON V. TOWN OF 
ELTon, U. 8. C. C., E. D. (Wis.), 100 Fed. Rep. 145. 


45. FRAUDS, STATUTK OF—Actions.—A verbal agree- 


ment entered into on the Ist of July, for a year’s serv- 


ices, to commence on the Ist of the following October, 
is within the statute of frauds, as not to be performed 
within one year.—MENDELSOMN V. BANOV, S. Car., 358. 
E. Rep. 499. 


46. FRAUDULENT CONVEYANCES — Evidence.— Where 
the issue was whether a deed given by defendant’s 
husband to her was in fravd of creditors, there was 
evidence that when the husband purchased the lands 
he did so for defendant and with her money, evidence 
of a conversation had at the time between the husband 
and the grantor, in which the husband objected to tak- 
ing a deed to himself rather than to defendant, but 
was persuaded to do so to save expense, was admis- 
sible to show the character of the husband’s posses- 
sion.—MCGHEE V. WELLS, S. Car., 358. E. Rep. 529. 


47. FRAUDULENT CONVEYANCES—Husband and Wife. 
—A conveyance by husband to wife, in compliance 
with his agreement to repay to the wife money which 
he had received from her, was not per se fraudulent as 
to his creditors.—MCCANDLESS V. RgA, Ky., 56 S. W. 
Rep. 10. 


48. GARNISHMENT—Jurisdiction.—A State court has 
jurisdiction to subject by garnishment a debt due toa 
non-resident corporation doing business in the State. 
—PITTSBURGH, ETC. RY. CO. Vv. BARTELS, Ky., 568. W. 
Rep. 152. 


49. GUARANTY — Construction.— Where defendant 
guarantied that H would hold, dispose of, and account 
to plaintiff for such goods as it might deliver to him to 
hold, dispose of, and account for, in accordance witha 
subsequent agreement which might be entered into be- 
tween plaintiffand H, which provided that plaintiff 
should consign goods to H to be sold on its account, 
with the understanding that the goods in stock should 
remain plaintiff’s property, plaintiff was not entitled 
to recover on such guaranty for goods sold to H with 
the understanding that he should sell them to a third 
party, nor for goods sold directly to such third party. 
—SCHUAB Vv. E. P. DODGE MFG. Co., Tex.,56S. W. Rep. 
126. 


50. GUARDIAN AND WARD—Administrators—Appoint- 
ment.—The appointment of defendants as guardians 
of infant children is proper, where they are nearer in 
relationship to the infants than plaintiffs, and there is 
nothing shown which unfitsthe defendants from act- 
ing as guardians.—WOODhUFF V. SNOOVER, N. J., 45 
Atl. Rep. 980. 


51. HOMESTEAD—Trust Property.—Where a husband 
and wife conveyed lands in trust for their. children, 
and retained a life estate therein, andthe husband was 
to retain pessession and control of the property and of 
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the rents and revenues therefrom during his life, for 
the support and maintenance of his family, a sufficient 
interest was retained to enable the husband and wife 
to establish their homestead on the land.—SILVERMAN 
v. LanprouMm, Tex., 568. W. Rep. 107. 


62. HUSBAND AND WIF&—Action—Wife’s Separate Es- 
state.—Iu an action against a husband and wife for 
supplies furnished to a tenant of the wife, an instruc- 
tion that if the supplies were furnished on the faith of 
the husband’s promise that he and his wife would give 
a mortgage on her separate estate, and he had author. 
ity from her to-.make suc’) a contract, and the supplies 
were to farm her property, on the rents of which she 
was dependent for support, plaintiff could recover, 
was proper.—BaZEMORE V. MOUNTAIN, N. Car., 358. E. 
Rep. 542. 

53. HUSBAND AND WIFE—Insolvency—Preferences.— 
Where a husban4, who is insolvent at the time of his 
marriage, realizes on the separate property of his 
wife, and pays debts, with the understanding thut the 
sums so borrowed are to be repaid, with interest, out 
ofa claim of his against the government, on payment 
of such claim by the government the husband, though 
insolvent, may in good faith prefer this debt owing to 
the wife to debts owing others.—MASSIE V. MCKEB, 
Tex., 56S. W. Rep. 119. 

54. HUSBAND AND WIFE — Liability for Family Ex- 
penses.—Under Rev. St. Ill. ch. 68, § 15, providing that 
the expenses of the family shall be chargeable upon 
the property of both busband and wife, or either of 
them, and that in relation theretu they may be sued 
jointly or separately, as construed by the courts of the 
State, a wife is jointly and severally liable for the rent 
ofa house used as a family residence, although the 
lease therefor is executed by the husband alone.— 
HOUGHTELING V. WALKER, U.S.C. C.,N. D. (Ill.), 100 
Fed. Rep. 253. 

55. HUSBAND AND WIFE—Marriage Settlements—Separ. 
ation.— When the relations between a husband and wife 
are such as to make a separation inevitable, and where 

he conduct of one Is such asto render the separation 
necessary for the health and happiness of the othr, a 
postnuptial agreement, reasonable and just in its pro- 
visions, for an immediate separation, the division and 
disposition of property, and the relinguishment by one 
of any claim or interest, actual or contingent, in the 
estate of the other by reason of the marital relation, is 
not contrary to public policy or illegal.—KIne@ Vv. MOL- 
LOHAN, Kan., 60 Pac. Rep. 781. 

56. INJUNCTION—Damages—Action on Bond.—When 
an action is brought to compel. the specific perform- 
ance of a contractjof sale, and as incident thereto for an 
injunction to restrain a sale of the property in ques- 
tion to another person, and the plaintiff voluntarily 
dismisses his action as one for specific performance, 
and elects to continue it as one for damages for non- 
performance, the dismissal operates as an abandon- 
ment ofthe claim for injunction as well as the claim 
for specific performance, and an action will at once 
lie upon the injunction bond given in the case without 
awaiting the termination of the suit for damages.— 
TOULLOCK V. MULVANE, Kan., 60 Pac. Rep. 749. 

57. INJUNCTION—Grounds—Invalidity of Statute.—A 
court will not grant a preliminary injunction on the 
ground of the invalidity of a statute, where the ques- 
tion is one of the important issues to be determined 
when the case is heard upon the merits, and where it 
* appears that full and complete relief can be afforded 
complainant by the final decree.—RYAN V. WILLIAMS, 
U.8. C. U., E. D. (Va.), 100 Fed. Rep. 177. 


58. JUDGMENT—Adding Defendant after Rendition— 
Collateral Attack.—Where a petition alleged that the 
name of one defendant in an action in a justice court 
had been entered after the judgment was rendered, and 
prayed to have a title to real estate obtained by virtue 
such judgment set aside as void against the heirs of 
such defendant, it was errorto sustain a demurrer to 
the petition as a collateral attack on the judgment of 
another court, since, if the allegations in the petition 





were true, the judgment was void, and not voidabla 
only, and hence subject to collateral attack.—MOORE 
v. PERRY, Tex., 568. W. Rep. 120. 

59. JODGMENT—Collateral Attack.—A judgment of a 
court having jurisdiction of parties and subject-mat- 
ter, foreciosing 8 mortgage on real estate executed af- 
ter the passage of the redemption act of 1893, which 
erroneously orders a sale and conveyance of the prop- 
erty without providing for redemption, is nota nullity, 
and cannot be successfully assailed in a collateral at- 
tack.—EHRSHAM V. SMITH, Kan., 60 Pac. Rep. 740. 

60. JoDGMENT—Lien—Filing Certified Abstract.—Be- 
fore a judgment rendered in a county can operate asa 
lien on real estate of the judgment debtor In another, 
a certified transscript of the same must be filed in 
the office of the clerk of the district court of the lat- 
ter county; and this applies to judgments rendered by 
justices of the peace.—HUBBARD v. JONES, Kan., 60 
Pac, Rep. 7438. . 

61. LIBEL—Entry upon Records of Society.—An entry 
upon the records of a society, which was printed and 
sent to its subordinste lodges, ordering that a claim 
for balance of salary be rejected, and that if the claim. 
ant should institute suit therefor a cross action be 
brought against him to recover the amount ‘'wrong- 
fully obtained” by him on a claim of salary for a time 
subsequent to the termination of his office, was not 
libelous, as the words do not impute dishonesty.— 
KeYER V. Rives, Ky., 568. W. Rep. 4. 

62, LIFE INSU RANCE—Gift— Delivery of Policy.—Where 
an insurance policy contracting for the payment of 
money tothe beneficiary, if living, on death of the in- 
sured, was delivered as a gift by the insured to the 
beneficiary, the facts that such policy was deposited 
in the partnership safe of the insured and beneficiary, 
that some of the premiums were paid by the partner- 
ship, that it was left in the safe of the insured after 
dissolution of the partnership, and that the insured 
declared his intention of procuring a transfer thereof 
to his wife and child, cannot vary such contract, since 
such facts do not constitute a surrender or relinquish- 
ment of the beneficial interest.—ALLEN v. HARTFORD 
Lirsé Ins. Co., Conn., 45 Atl. Rep. 955. 


63. LIMITATION—Ranning of Statute.—The continuity 
of possession of one in the actual occupancy uf real 
estate under claim of title is not broken, so as to affect 
the running of the statute of limitations in his favor, 
by a judgment of ouster rendered in an action of eject- 
ment for the land, brought against one not at the time 
in privity with him in title or possession, and where 
he was not made a party and did not appear or employ 
counsel in such action.—RIGNEY V. Dg Graw, U. 8. 0. 
C., W. D. (Mo.), 100 Fed. hep. 2138. 

64. MALICIOUS PROSECUTION — Want of Probable 
Cause.—An Instruction that if defendant, in bringing 
the prosecution, acted solely on the advice of counsel, 
and from no improper motives, this would be a com- 
plete defense, was not erroneous, as instructing that 
the advice of counsel would be a complete defense, 
unless malice was expressly proved, where the jury 
had been further instructed that it must beshown that 
defendant acted from no improper motives, and that 
the advice of counsel must be considered with all the 
other evidence.—BaKER V. HORNIK, 8. Car., 35 8. E. 
Rep. 524. 

65. MASTBR AND SERVANT—Injury to Switchman—De- 
fective Track.—Where a switchman was injured by 
reason of insufticient ballasting in a switch yard, 
whereby he was caused to fall in front of an approach- 
ing train and was run over, the fact that he might, by 
the exercise of ordinary care, have known of the con- 
dition of the track, will not preclude him from re- 
covering, but it must appear, in order to defeat a re- 
covery, that he had “equal opportunity” with defend. 
ant’s servants having charge of the track to know of 
its condition, and it was proper to so instruct the jury. 
—LOUISVILLE & N. R. Co. v. Ross, Ky., 56 8. W. Rep. 14. 

66. MASTER AND SERVANT—Injury to Switchmen— 
Notice of Defects.—An extra hand emp) 1/1 
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road switch yards, who worked in different yards, 
where there were many switches, and in which men 
were continually employed in making repairs, cannot 
be charged, as matter of law, with knowledge of the 
defective condition of the blocking of a particular 
switch in one of such yards, which he was required to 
use in the nighttime, by reason of which defect he was 
injured, although it had existed for some time, and 
waa obvious in the daytime.—HontT v. Kang, U.S.C. 
C. of App., Seventh Circuit, 100 Fed. Rep. 256. 

67. MASTER AND SERVANT — Negligence of Fellow- 
Servant.—Const. Miss. § 198 (Ann. Code Miss. 1892, § 
3559), providing that every employee of a railroad cor- 
poration shall have the same rights and remedies for 
an injury caused by the actor omission of the corpora. 
tion or its employees as are allowed by law to others 
not employees, where the injury results from the neg- 
ligence of a superior agent or officer, or of a person 
having the right to control or direct the services of the 
party injifred, does not abrogate the common law rule 
as to the liability of the master for the negligence ofa 
fellow-servant, but merely modifies the rule When the 
injury results from the negligence of a “superior agent 
or officer,” or of ‘a person baving the right to control 
or direct the services of the party injured.”—FENWICK 
v. ILLINOIS CENT. R. Co., U. 8. C. C. of App., Fifth Cir- 
cuit, 100 Fed. Rep. 247. 


68. MECHANICS’ LIgENS—Material-Men.—Ky. St. § 2463, 
giving a lien to a person who performs labor or fur- 
nishes material in tha erection of a building by con- 
tract with ‘‘the owner, contractor, subcontractor, 
architect or authorized agent,” is not unconstitutional, 
though it gives a lien without regard to the state of the 
account between the owner and the contractor.—HIGH- 
TOWER V. BAILEY, Ky., 568. W. Rep. 147. 


@. MORTGAGE OF EQUITABLE INTEREST IN LAND— 
Estoppel.—The fact that a mortgagee of lands permits 
the mortgagor, without objection, to give a second 
mortgage upon the property, will not estop him from 
disputing the second mortgagee’s right to a lien upon 
the legal title.—LiIrpscoMB v. GOODE, S. Car., 35S. E. 
Rep. 493. 


70. MUNICIPAL CORPORATION—Board of Health.—The 
board of health of the city of New Orleans is a part of 
the city government. The general assembly has not 
conferred upon it an unrestricted power of determin- 
ing for itself how much money should be appropriated 
for its purposes by the common council in any given 
year. There is no more ground for independent action 
on its part in this matter than there would be for the 
department of police, or any other department of the 
city. The intention of the general assembly was that 
the board of health and the council should act together 
for the attainment of any object in which trey have a 
common interest.—STATE V. COMMON COUNCIL OF CITY 
OF NEW ORLEANS, La., 27 South. Rep. 572. 


71. MUNICIPAL CORPORATIONS—Defective Streets—In- 
juries.—There is no liability on an abutting property 
owner for injuries resulting from his failure to main- 
tain a street or highway in good repair, in the absence 
ofa statute Imposing such a liability.—MARTINOVICH 
v. WOOLEY, Cal., 60 Pac. Rep. 760. 


72. MUNICIPAL CORPORATIONS—Excessive Levy for 
School Purposes.—W hile taxes levied and collected for 
one purpose cannot be devoted to another, yet where 
the board of councilmen of acity of the third class has, 
in violation of law, made a greater tax levy and col- 
lected more money for school purposes than was 
shown by the report made to it by the board of educa- 
tion to be necessary,the board of education, having 
received the full amount that was estimated to be, and 
was in fact, necessary to pay the current expenses of 
the schools, cannot demand that the city shall pay to 
it the excess of the levy.—BOARD OF EDUCATION OF 
CITY OF PADUCAH V. CITY OF PADUCAH, Ky., 568. W. 
Rep. 149. 


73. MUNICIPAL CORPORATIONS—Ordinance—Validity.— 
The ordinances of the city council assailed are not 





ultra vires, unreasonable, discriminative, or oppres- 
sive. They are not ultra vires, because they lie within 
the police power of a city, for the purpose of enabling 
itto enforce inspection laws, and to see to sanitary 
conditions. They are not unreasonable, because no 
evidence shows their unreasonableness, and the pre- 
sumption is that they give all convenience possible to 
the venders and consumers, consistent with sanitary 
conditions. They are not discriminative and oppres- 
sive, because the ordinances are of a general char- 
acter, and affect all interests alike.—OiITy OF NEW OR- 
LEANS V. GRAFFINA, La., 27 South. Rep. 590. 

74. NEGLIGENCE—Assumption of Risk.—One going 
voluntarily, in the prosecution of his own business, on 
premises where blasting is being done by contractors, 
knowing that blasting is going on, assumes the risks 
incident to the prosecution of the work with ordinary 
care, though he is there by the sufferance or permis- 
sion of the contractors.—SMITH V. Day, U. 8. C. C. of 
App., Ninth Circuit, 100 Fed. Rep. 244. 


75. NEGLIGENCE — Street Railroads — Electricity.— 
Where the plaintiff, who was riding a bicycle alonga 
public street, was seriously injured by a fall caused by 
being compelled to turn suddenly to avoid coming in 
contact with a live wire, which the trolley of an ap- 
proaching car had displaced, and caused to fall across 
the street, an instruction that, if the injury was caused 
by the presence of the fallen wire in the street, the de- 
fendant company was prima facie guilty of negligence, 
which, unless rebutted, would entitle plaintiff to re- 
cover, was proper.—CHATTANOOGA ELECTRIC Ry. Co. 
Vv. MINGLE, Tenn., 56 S. W. Rep. 23. 


76. PARTIES—Substitution—Transfer of Interest in 
Suit.—Cede Civ. Proc. § 385, providing that, in case the 
interest involved in an action is transferred, the court 
may allow the person to whom the transfer is made to 
be substituted in the action, has reference only to 
transfers made before judgment; and hence a motion 
for substitution by one who obtained defendant’s in- 
terest inthe action after judgment will be denied.— 
EMERSON V. MCWHIRTER, Cal., 60 Pac. Rep. 774. 


77. PARTITION OF HOMESTEAD.—A widow, being the 
head of a family, died, leaving children, some of whom 
were minors, who continued to occupy the homestead. 
Held, that partition of the homestead could not be 
made before the winor children became of age, against 
their objsction.—TRUMBLY V. MARTELL, Kan., 60 Pac. 
Rep. 741. 


78. PAYMENT — Contract for Party Wall.—Where 
plaintiff agreed to construct a building for S, and also 
agreed to construct one for M, the buildings being ad- 
joining, and built into the same party wall, and S, by 
his contract, agreed to pay for one-half said wall, and 
M contracted to pay for all of it, payment by S on his 
contract for one-half of it does not relieve M from pay- 
ing the full amount he agreed to pay.—MEYER Vv. 
STADTLER, Tex., 568. W. Rep. 108. 


79. PLEADING—Executors—Capacity to Sue.—Since an 
appointment as executor in another State will not en- 
title the executor to administer upon the assets of his 
testator in this State, without proving the will and tak- 
ing out fresh letters testamentary, a complaint, in an 
action upon a note, which alleges the probate of the 
will of the payee in another State, and the appoint- 
ment of plaintiffs as executor and executrix there- 
under in that State, to which only a general denial is 
interposed, will not entitle the plaintiffs to recover, 
without proof of their appointment as executors in the 
State of the forum; the rule that plaintiff’s capacity to 
sue cannot be raised by a general denial not applying. 
—STODDARD Vv. AIKEN, 8S. Car., 35S. E. Rep. 501. 


80. PRINCIPAL AND AGENT—Unauthorized Acts.—Proof 
that an agent in possession and use of the property of 
his principal has held himself out to the pnblic as thre 
owner of the same, in such manner as to induce credit 
to be given him, cannot avail against the true owner, 
who is not shown to have either superinduced the 
agent’s course of conduct, orto have clearly and un- 
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equivocally acquiesced therein.—CuRL v. BOND, La., 
27 South. Rep. 577. 

81. PRINCIPAL AND SURETY—Contract by Co-sureties. 
—Where a part of the sureties on a bond borrow 
money on their personal credit to prevent a breach of 
the bond by the principal, and pay such obligations, 
they cannot compel a surety who has taken no part in 
such transaction to contribute thereto, as a surety has 
no right to obligate his co surety to prevent a breach 
of the bond by the principal.—LADD v. CHAMBER OF 
COMMERCE OF PORTLAND, Oreg., 60 Pac. Rep. 713. 

82. PROcESsS—Return of Service—Constitutional Law. 
—A sheriff's return of personal service of a summons 
included in the record of a judgment is conclusive be- 
tween the parties. The application of this rule, and 
the enforcement of the judgment, do not deprive the 
judgment debtor of property without due process of 
law, nor conflict with the fourteenth amendment of 
the federal constitution.—_WARREN V. WILNER, Kan., 60 
Pac. Rep. 745. 

83. QUIETING TITLE—Possession.—Where land con- 
veyed to a bank to secure an indebtedness was turned 
over to an agent of the bank, on the premises, without 
making any reservation of any part thereof, the bank 
acquired possession of the entire premises, sufficient to 
maintain an action against an adverse claimant to 
quiet title.—SLATER V. REBD, Oreg., 60 Pac. Rep. 709. 

84. RAILROAD COMPANY — Accident at Crossing. — 
Where a trayeler approaching a dangerous crossing 
at the rate of from six to eight miles an hour, where 
the track was obstructed, fails to stop to look or listen, 
and drives upon the track and is injured, he is guilty 
of contributory negligence, barring recovery.—Cal- 
CaGoO, ETC. RY. CO. Vv. PALMER, Kan., 60 Pac. Rep. 736. 

85. RAILROAD COMPANY—Crossing—Duty to Signal— 
Negligence.—An instruction that, while the use ofa 
crossing over a railroad track by the public or a num- 
ber of persons might not constitute it such a crossing 
as to impose on the company the statutory duty to 
signal the approach of its trains, yet failure to do so 
might, according to the ‘facts of the case,” constitute 
negligence, is not objectionable, in not telling the jury 
what “facts of the case” were referred to, when the 
court explained that, even though no law requires sig- 
nal at private crossings, yet if the company is accus- 
tomed to give such signals, and the custom is notorious, 
travelers may rely on the company to do so, and a 
failure to signal is a proper fact for the jury to con- 
sider in passing on the question of defendant’s negli- 
gence.—FLETCHER V. SOUTH CAROLINA &G. E. R. Co., 
8. Car., 35S. E. Rep. 513. 

86. RAILROAD COMPANY — Injuries to Trespasser.— 
Where plaintiff alleged that defendant’s employees 
negligently and recklessly compelled her son to jump 
from its train while in motion,and thatjthe boy jumped, 
alarmed by threats, a demurrer on the ground that the 
son was a trespasser was properly overruled, since the 
allegations were sufficient to charge willful negligence, 
and this, if sustained, would have entitled plaintiff to 
recover, though her son was a trespasser.—HOUSE V. 
BLUM, Tex., 568. W. Rep. 82. 

87. RAILROAD COMPANY—Trespasser — Contributory 
Negligence.—The proof disclosing that a person having 
no contractus!l relations with a street railroad corpo- 
ration goes upon its track at a late hour of the night, 
in an obscure and unfrequented locality, and hasa 
collision with its engine, by means of which he suffers 
an injury, he is without right to recover damages be- 
cause of his contributory negligence, even if it be con- 
ceded that the company’s employees were not without 
fault. But if the proof shows that the headlight of the 
engine was burning, that the bell was ringing, and the 
speed of the engine in accordance with regulations, a 
mere trespasser is without any ground of complaint.— 
MCNULTY V. NEW ORLEANS OITY &L. R. Co., La., 27 
South. Rep. 569. 

88. RAILROAD COMPANY—Trespasser — Negligence.— 
The fact that a person was sitting on a track on a 
trestle, or was stooping over it, before he was struck 





by a train, is no evidence that he was in a position 
from which he could not extricate himself, precluding 
an engineer of an approaching train from assuming 
that he would get off the track when the train came 
near him.—SMALLEY V. SOUTHERN Ry. Co., 8S. Car., 38 
8. E. Rep. 489. 

89. RECEIVERS—Intervention—Counsel Fees.—To en- 
title an intervening creditor in pending litigation be- 
tween the various parties having conflicting interests 
in the property of insolvent railroad companies to an 
allowance of solicitor’s fees from the fund in court pro- 
duced by the litigation, it must appear that the inter- 
vention resulted in benefit to such fund or to the other 
parties interested therein. There is no authority for 
making such an allowance where the only questions 
raised by the intervener were such as must inevitably 
have arisen between the other parties, and in which the 
interests of the receiver, previously appointed and pro- 
vided with counsel by the court, were identical with 
those of the intervener, and there is no evidence that 
either the receiver or his counsel were negligent in 
protecting his trust.—WEED V. CENTRAL OF GEORGIA 
Ry. Co., U. 8. C. 0. of App., Fifth Circuit, 100 Fed. 
Rep. 162. 

90. SaLEsS—Contract—Conditional Sale.—Where goods 
were delivered under a contract, designated as a lease, 
providing for a monthly rental, for insurance, and that 
the consent of the seller should be necessary for re- 
moval of the goods from the purch "sr 
and reserving title iu the seller until full payment, af. 
ter which a bill of sale was to be given, the transaction 
was a conditional sale, and the title remained in the 
seller until such provisions were complied with.— 
LUNDY FURNITURE OO. V. WHITE, Cal., 69 Pac. Rep. 
759. 

91. SCHOOLS AND SCHOOL DISTRICTS — Injunction.— 
Under Const. art. 16,§ 30, providing that the duration 
of offices not fixed by the constitution shall never ex- 
ceed two years, Rev. St. arts. 4018, 4019, giving school 
trustees a term of three years, is invalid, since the 
term of office of such trustees is not fixed by the con- 
stitution; and hence school trustees who derive their 
power from articles 4018, 4019, were not entitled to an 
injunction restraining trustees elected under Act 
March 30, 1899, invalid for the same reason, from inter- 
fering with their office.—Rowawn V. KING, Tex., 56S. W. 
Rep. 103. 

92. SCHOOLS AND SCHOOL DISTRICTS — Tax Levy—Es- 
toppel.—_Where ataxpayer attended a meeting called 
by the trust of aschool district in which he resided, 
to determine the amount of tax rate to be levied for 
the support of the schools of such district, and such 
taxpayer made a motion at the meeting, he was es- 
topped to deny the regularity of the proceedings.— 
MARTIN V. SCHOOL DIST. OF TOWN OF LAURENS, S. Car., 
85 8. E. Rep. 517. 


98. SPECIFIC PERFORMANCE—Contract — Sale of Real 
Estate.—Where performance of a contract to convey 
real estate ‘‘assoon as the balance of the purchase 
money is paid” bya time fixed is delayed by the in- 
ability of the vendor to give a good title, his promises 
from time to time to get the matter straightened, and 
finally by his repudiation of the contract, the vendee, 
having offered to perform within the time fixed in the 
contract, will be entitled to specific performance, 
though he delays to bring action therefor for several 
years after the time fixed for performance by the terms 
of the contract.—SAVERANCE V. LOCKHART, 8. Car., 358. 
E. Rep. 505. 


94. SPECIFIC PERFORMANCE—Sale of Realty.—Specific 
performance of a contract for sale will be decreed al- 
though the title is claimed to be disputable, where it 
appears thatthe doubts suggested relate to steps in 
the title which are fully presented to the court, the 
validity of which can readily be determined, and 
which, when examined, present no obstacle to the 
making of an efficient deed under the contract, pass- 
ing a merchantable title in fee-simple.—HaTT v. RICH, 
N. J., 45 Atl. Rep. 969. 
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95. STATUTE OF FRAUDS — Parol Lease.—Civ. Code, § 
1624, subd. 5, authorizing a parol lease of real property 
for one year, does not operate to validate a lease for a 
period of one year to commence in futuro, since such 
provision must be construed with subdivision 1, which 
declares any parol agreement not to be performed 
within a year from the making thereof invalid.—WICcK- 
SON V. MONARCH CYCLE MFG. CoO., Cal., 60 Pac. Rep. 
764. 


96. TAXATION—Collection.—Where a proceeding was 
pending to foreclose a trust deed, and a receiver had 
been appointed and taken possession of the property, 
it was in custodia legis; and hence acounty trustee could 
not maintain a suitto subject itto payment of delin- 
quent taxes, except in the court appointing the re- 
ceiver, or with such court’s consent.—WEAVER V. DUN- 
CAN, Tenn., 56S. W. Rep. 39. 


97. TAX DEKRD—Possessi6n.—The holder of a tax deed, 
in possession of land, is liable to the owner of the legal 
title for rents of the property accrued during the pend- 
ency of an action brought by the tax deed holder to 
quiet his title, and prior to a jadgment in favor of the 
defendant in the suit, adjudging the tax deed to be in- 
valid.—WILL V. RITCHIE, Kan., 60 Pac. Rep. 734. 


98. TENANTS IN COMMON — Contract.—Attorneys em- 
ployed by part of the tenants in common of an estate 
to protect the estate cannot recover any part of the 
compensation from the others, though the services in 
ure to the benefit of all.—MAYFIELD Vv. MCKNIGHT, 
Tenn., 568. W. Rep. 42. 


99. TRADE-MARK—Corporate Name—Exclusive Right. 
—A corporation has no exclusive right, as against 
other corporations, to the use of the word ‘‘Hygeia” 
in its corporate or business name as indicating that 
its modes of manufacture of products arg in accord- 
ance with hygienic methods.—HYGEIA DISTILLED 
WATER Co. Vv. HrGeia IcKCO., Conn., 45 Atl. Rep. 957. 


100. TRUSTS—Payment of Income — Life Tenant.—A 
deed of trust of a mortgage belonging to a testator 
provided forthe payment tothe testator’s widow of 
the interest on the mortgage, or so much thereof as 
she might desire, and the balance to testator’s two 
children, equally, and that onthe widow’s death, the 
mortgage, “with all accumulations of interest,” should 
be assigned equally to thechildren. The interest on 
the mortgage was payable semi annually, and the pay- 
ments to the widow wereto be made semi-annually. 
Held, that the interest accruing between the date of 
the last payment to the widow and her death belonged 
to the children.—LEwIis v. TowaR, N.J., 45 Atl. Rep. 
999. 


101. VENDOR AND PURCHASER — Contract — Accept- 
ance.—An acceptance of an option to purchase prop- 
erty must be unconditional to create a contract, and a 
letter from the holder of an option to the owner of the 
property stating that he had determined to accept “if 
details are satisfactorily arranged,” and if an abstract 
of title was furnished which his representative should 
pronounce perfect, where the option contained no 
such requirement, is not an acceptance of the option, 
but in legal effect a refusal to accept, which terminates 
the option.—JAMES Vv. DaRBY, U. S. C. C. of App., 
Eighth Circuit, 100 Fed. Rep. 224. 


102. VENDOR AND PURCHASER—Titie—Adverse Pos- 
session.—Plaintiff’s decedent paid the purchase price 
for lands, and took the title in his own name and put 
the defendant in possession under an agreement of 
sule, whereby the defendant was to have a certain 
time in which to pay the original price to plaintiff, and 
was meanwhile to pay interest on such sum, but no 
taxes, and a bond fortitle was given. Held, that de- 
fendant, being in possession under a contract to pur- 
chase of plaintiff, could not assert title against him by 
adverse possession.—WOODWARD V. HENNEGAN, Cal., 
60 Pac. Rep. 769. 


103. VENDOR AND PURCHASER—Warranty.—The pur- 
chaser may recover damages for a breach of the coy- 





enant of warranty, where a strip of the land has been 
taken as part of a street, though under a judgment 
rendered in an action brought by him, and not against 
him, especially as the aetion was brought by him on 
the advice of vendor’s attorneys, and they appeared 
and assisted in the argument on his behalf.—LovuIs- 
VILLE PUBLIC WAREHOUSE Co. v. JAMES, Ky., 568, W. 
Rep. 19. 

104. VENDOR’S LIEN — Homestead.—Defendants, who 
were husband and wife, purchased vacant lotsfor a 
homestead. According to an agreement, they con- 
veyed the lots to plaintiff, and atthe sametime the 
husband entered into a contract with a builder to erect 
a house thereon, which provided that the plaintiff 
should pay therefor, to which the plaintiff agreed. 
Thereupon the plaintiff reconveyed the property to 
defendants, reserving a vendor's lien forthe amount 
paid forthe house. Held,thatthe property did not 
become the homestead ofthe defendants until it was 
reconveyed to them, and was, therefore, subject to the 
lien.—WEST END TOWN CO. Vv. GRIGG, Tex., 56S. W. 
Rep. 49. 

105. WAREHOUSE RECEIPTS — Fraud.—The fact that 
the original holder of warehouse receipts intended to 
defraud the warebouseman when he purchased the 
property covered by the receipts does not affect the 
title of a subsequent holder of the receipts, whose pur- 
chase was made in good faith, without notice of the 
fraud.—EARLY TIMES DISTILLERY CO. Vv. EARLE, Ky., 
568. W. Rep. 13. 


106. WATERS — Nuisance — Riparian Rights — Tide 
Water.—The title of riparian owners above the ebb and 
flow of the tide extends tothe middle of the stream, 
subject only to aservitude tothe public for purposes 
of navigation. The pollution of the river by sewage 
constituted the taking of the property of such owners, 
which the legislature cannot authorize except upon 
just compensation.—GREY V. MAYOR, ETC. OF.CITY OF 
PAaTBRSON, N. J., 45 Atl. Rep. 995. 


107. WILLS—Deeds — Revocation.—In pursuance of a 
statement by a husband that he desired to will his 
land to his wife, so that she might have it after he was 
dead, if she was a good wife, but that. if she was not, 
he did not want her to have it, an attorney drew upa 
deed tothe land, reciting therein that it was not to 
take effect until after the grantor’s death. Held, that 
the instrument wasa will, and revocable at the pleas- 
ure of the grantor.—DE BAaJLIGETHY V. JOHNSON, Tex., 
56S. W. Rep. 95. 


108. WILLS—Judgment — Res Judicata.—Where, ina 
suit to construe a will, it was decreed thatthe will 
passed a vested estate tothe children of the testator, 
subject to be devested, in favor of grandchildren, as 
to any of the real estate not actually sold and con- 
veyed prior to the death of the first taker, such decree 
was res judicata as against judgment creditors of one 
of the children; and hence such creditors were not en- 
titled to their judgment debtor’s share of the proceeds 
of land belonging to the estate sold after his death, 
though they were not parties to the suit to construe 
the will.—NEWARK CITY NaT. BANK V. CRANE, N. J., 45 
Atl. Rep. 975. 

109. WILLS—Life Estate With Power of Disposition.— 
Under a will devising testator’s estate, consisting of 
real and personal property, to his widow, ‘‘to have 
and to hold, and to dispose of as her own property, as 
long as she shall live, and after her death to be equally 
divided among my children, or their legal representa- 
tives,’ the widow takes a life estate, with the right to 
use the principal of the personal property as far as 
may be necessary for her support and comtort.—MaR- 
TIN V. BARNHILL, Ky., 568. W. Rep. 159. 


110. WILLS—Probate.—A foreign executor of a de- 
ceased non-resident cannot recover on any choses in 
action of his testator, against persous inthis State, 
withovt causing probate to be made of his testator’s 
will therein.—HEYWARD Vv. WILLIAMS, S. Car., 358. E, 
Rep. 503. 
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